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Abstract

For the last few decades the much-vaunted European Welfare States have been under a
slow destruction that has been accelerated because of the 2008 financial crisis and the
implementation of the austerity measures across Europe. The aftermath of the current
economic and financial crisis induced a social crisis that increased inequalities across
the European Union. This social crisis emphasizes the argument that social rights are
inherently vague and lacking in clarity. Moreover, exposes the hollowness that lies at
the heart of “Social Europe”. It is true that the measures undertaken to make the EMU
more resilient have stirred the debate regarding the need for a stronger European Social
dimension.

The present thesis examines the role of the European Social State. The fact that
throughout the years social policy is subsidiary to economic progress creates structural
problems to the function of the Social State. Hence, the social field is lacking
legitimacy, since social rights have a vague status which is often correlated with the
deprivation of judicial protection. The present thesis focused at the repercussions of the
“Great Recession”. The process of macro-economic reform, such as in the case of the
European Semester, has drawn severe criticism on the future of the European
integration. The reinforcing budgetary discipline has introduced neoliberal actions;
thus, the social dimension of Europe is at risk.

It is really encouraging that the EU illustrates the significance and urgency in
reversing this downturn of the social policy via the European Pillar of Social Rights.
The EPSR can be considered as an opportunity to set the EU back on track. It unravels
the necessity for a new political consensus in relation to the most appropriate “type of
Europe” in which EU citizens wish to live in. The European Economic and Social
Committee (EESC) denotes that “a realistic future for the European Union can only be

based on marrying a sound economic basis with a strong social dimension”.

Key words: European Social Sate, Social Rights, Economic Crisis, New
Economic Governance, European Pillar of Social Rights, Agenda 2030, Social

Dimension
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Greek extended abstract

. Kowovikd kpatog, Evponaikn Evoroinon kot kpion

To kowwvikd KpATOg, OV Kol OmMOTEAEl KOUWUATL TNG 1OTOPIKNAG OLOPOUNG T®V
Evponaikov kowoviov, dpyioe va aArdlel apketd ypdvia TPV EUPOVIGTOVV Ol
ovvémeleg TG maykoouag kpiong tov 2008. Metald GAL®VY, OTIC ONUAVTIKOTEPES
aitieg evtomiletat ) yRPoven Tov TANBVGLOD, 01 VEEC LOPQES OLKOYEVELAS, T) TTMCT TMV
TOGOCTMV YEVVHGEWV, TA VIEPPOPTMOUEVO EVPOTOIKA GLVTAEIOSOTIKE GLGTHLLOTA, LUE
OMOTEAECUO. O YOPOKTNPAG KOU 1 AETOLPYIO TOV KOWMOVIKOL KPATOLS VO EXOLV
petacynuotiotel oe onuovikd Pabud. H avéavopevn {nmon vy ekmoidevon Kot
KATépTion, 1 adENGT TG avePYLNG, 1) LETOVACTELTIKY Kpion O10yKOoav Tig TPosdoKies
TOV TOMTOV Yo €MITELEN TNG KOWWVIKNG TPoodov. Tavtdypova, 1 ToyKOCHO
OWKOVOUIKY] Kpiom €xel KAOVicel aKOpa TEPIGGOTEPO TNV (UN) 1GOPPOTNUEVN GYEoM
petald ayopdv Kol Kpat®dv. Q¢ €k TOUTOL, TO KOW®MVIKO KPATOS LTOKELTOL GE
avabempnon Kot avadidpOpmwon.

Xe €vo YEVIKOTEPO TANIGIO TPOGTAOENS OMOTIUNONG TV GULVETEIDV NG
OWKOVOUIKNG Kkpiong vmootnpiletan mwg M Evpomaiky ‘Evoon xAndnke va
OVTILETOMIGEL TO TPATO KOO TG KPIoM TO 0010 TPOKANONKE amd TNV KOTAPPELOT TNG
Lehman Brothers to 2008. Xt cvvéyelo 1 evpoRaikny okovouio KAOVIGTNKE akOpoL
TEPLGGOTEPO OO TO OEVTEPO KVLLAL, TO OTTO10 ONUIOVPYNOE 1] EAANVIKT Kpiom pEOVG TOV
Agxépppro Tov 2009 pe amotédespa T Onpovpyia evog TPITov KOUATOG, TO OTTO10 NTaV
N aney ¢ Prwcodtyrac Tov gvpd to 20111 Me dAAha Aoy, 1 mOyKOGHLN
OLKOVOLLKY] Kpiom £€Y1vE GUCTNUOTIKY Ue eppovelg cuvénetec. H moAitikn ohokAnpmon
dev Kathpepe vo aKkohovOncel TV TPAodo TG VOUICUOTIKNG gvomtoinong. 'Etot, ta
tedevtaio. 0vo ypdévia N Evpomaikn Eveoon €hafe evépyeieg mov o@aivetonr vo
avtikatontpilovv v mpodbeon ek PEPOLS TOV ELPOTATK®Y Becudv vo emAvOel 1
OVETOPKELDL TNG OVEKTANPOTNG EVPOTAIKNG EVOMOINGONG Kol VO amo@evyfodv Ta
cevapta Tov teppoTiopod e Evoong ev yéver (European Disintegration).? ITpocearta

KOl LEGM TOV EVPOTUIKDOV BeGLUK®OV 0pYavev EeKIvioE 1 EVOLVALMOT| TNG KOVMOVIKNG

L A. Hemerijck, et all, (2012). The Welfare State After the Great Recession, Intereconomics 47(4), 220-
229.
2 D. Webber, (2018). European Disintegration? The European Union Series.
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dwaotaong e Evponng. Adwapenopimmra avédvetor n culftnon mmg T0 EVPOTAIKO
KOWOVIKO KpATog eivar pn Pudoipo ko ypetdletar petoppvduon. Meietoviog to
OKOTO TOL KOWMVIKOD KPATOVG, SUMIGTOVETOL TTMG EIVOL APHOSIO Yol va, apPAvveL TV
OLKOVOLLKY] OVOCQAAELD TOV TOMTAV, VO SIEVKOADVEL TIC OPVNTIKES GUVETELEG TMV
TEPLOSOV VPEGNC TOV OKOVOLLKOD KOKAOV.S To KOW®MVIKS KPATOG GUVIEETOL GUEGOL [LE
TO OIKOVOULKO GVOTN A, KOODS 01 0O1KOVOLIKES TapoyEG vl vTehBLVES Y1 TO EMIMESO
KOW®VIKY TPOCTOCiOG Tov dUvaTtol Vo, TPOGPEPEL TO ekAoTOTE Kpatog. H e&dptnon
AT ONUOLPYEL TNV OTEIAN VO Yivel po. «@poroylokt] BOppor. Aedopévou 0Tt eivan
EVAAMTO OTIS OAANYEG, 0L OTKOVOUIKT OVOTapOy] AOYOL YApM UTOPeEl €VKOAO Vo
npokaAiésel YN avepyio. H emucovpikn Agttovpyio T0v KOW@VIKOD KPATOLG EXEL
BewpnOel g eumdd0 6TV OKOVOUIKY avakapuyT. Adym TG OIKOVOLUKNIG HPEGNC, Ot
KLPEPVNOELG € TOAAEG YDPES OVTILETOTILOVV SIAAN L0 TPOKEUEVOD VO KPIVOLV Tt Eivart
mo avaykaio. Me dAda Adyia 1) eKTANPOGT 600 6TOYWV, 0peVOS va avEndodv ta é50da
TOV KPATOLG KOl 0PEVOS VO YPNLOTOS0TNO0VV 01 SNUOGIEG OATAVES Y1l TV KOWVMVIKT
wpootacion pHotalel éva Wutépmg dvokoro eyyeipnua. [pdypaty, mapovoidotnke
TTOON TOV TOPOV OV JNATIOEVTAL OTIC KOWMOVIKES VANPESIEG 6€ GLUVOLACUO LE pia
TOALTIKY] LEIMONG TOV VANPECIOV G TOAAG Kkpdtn HEAN. Téhoc, n yeviky amdAeio
EUMIGTOGVUVIG GTO KOW®MVIKO KpAtog dvvator va egivar n pila g moAvdidotang
kpiong. Ev oAlyoig, 1000 1 Bewpia 660 Ko 1 Agttovpyios TOV KOWVOVIKOD KPATOLG

tifevton og Kivovvo.

1. Eneénynon opoioyiog

H évvota tov kowvevikod kpdtovg (social state) dev eivar evkolo va Tpocdiopiotei. T
BipAoypagpia avapépetar emiong o 0pog tov Kpatovg Tpdvolag (welfare state), wotdco
otV Evpomnaikr 'Evoon n évvola tov kpdtovg Tpdvolag meptypapel KATL SLOPOPETIKO
70 01010 d€V aPOpOI®VEL TN Agttovpyio Tov «Evpomaikod Kowvwvikod Movtélovy, mov
Bploketoar oakdéun oe avalnmon. v mapodoo SwTpiPr] avaeEPETAL O OPOG
«kowmvikd Kpdtocy (social state) mpoxeyévov va eetaotel 0 poOAOg TOL KOl M

Aertovpyio Tov 6g Gyéon pe v owovopia evtdg g EE.

3T. Andersen, (2012). The Welfare State and the Great Recession, ibid.
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To xowvwvikd KpATog Umopel va oplotel ®g dpeon N EUUEST avtidpaon oTnv
avOpomvn avaykn. Ot kowvevikol kavovee Kot ot avdykes allalovv dwopkmg. H
KOW®VIKY TOATIKY) 00 Tpémet va elvat EDEMKTN 0pov, G€ Lo LETAPOALOIEV KOOV,
1N KOoTAoTaoN Tov Bempeitan Kamote mg TPOPANUa dev avtipetonileTton TALOV LE QVTOV
tov Tpomo. O1 KOTAGTAGEIS OV KATOTE BEPOvVIOV KOVOVIKEG avayvopilovtol mg
mpoPAipaTa Ko dnpovpyovvion svieddc véa (mtipota.t To tedevtoia xpovia, o
pPLOUOC TNG OWKOVOMIKNG OAOKANpwong otnv Evpomn ntav  yphyopoc, Ommg
aneikoviletar péca amd v mopeia vioBETNoNG ToL eviaiov vopiopatog Tov 19 and ta
28 kpdn pnéAn g Evponaiknc Evoonc. H oucovouikr] oAokApmon Exel avamopeuKTo,
eyelpel onUOVTIKA KOl KPIGULO EPOTAUOTO GYETIKO LE TNV TOMTIKY) OAOKANp®OT),
Wwitepa ) oyéon petalld TV kpatdv peA®vV kKot ¢ Evpomaiknig ‘Evoong oc
vrepebviky Paduido StoxvPépvnonc.’ Emopévac, vrdpyovv apueileyopevo Oépata
OTMG M KOW®VIKT TPO0S0G. AVVATOL 1] AVENLEVT] OTKOVOLIKT KO TOMTIKT] OAOKATp®OT)
VO EUTEPLEYEL EVO EVPOTATKO KOWMVIKO KPATOG;

Ymv Evpomm, n évvoln ToV KOW®VIK®V KPOTOV Jlopopeodnke pe v
mapovca popen tovg, petd tov B Tlaykdomo IloAepo. Qotdco, péxpt onuepa
avtovokAd Tig eBvikég mapaddoels. Qo1dc0, MO TOAAOL Kavoveg glvar Kowvol ce
oAOKANpM ™V Evpddnn, Ba pmopovce va yepupwbel n peydin mowiiopopeia tov
BuCIKGOV AEIDV TOV GLGTNUATOV KOWMVIKNG TPOVOlaG Tmv Kpatdv peldv.® Eivon
AOUTOV AOY1KO VO JUAGE Yo Eva EEYmPLoTO EVPOTATKO KOWVOVIKO LOVTELO TTOL GUYVEL
npocdopiletal pe TOV KAAVTEPO dVVATO TPOTO GE GYECT LE TO VITOAOITO UEPT] TOV
koopov. H moAttikn owovopia tg Evpadnng €xet kaBopiotel and ) dekoetio tov 1950
pe Vv avamtuén o€ kabe eVPOTATKT YDOPA EVOG TEPICTOTEPO 1] AMYOTEPO TEPLEKTIKOD
TPOTOHTOL TTPAVOLUG, OOV TO KPATOG EXEL OVOAAPEL KEVTIPIKO POAO GTNV TOPOYN HIOG
OEPAS KOWOVIKOV TOPOYDV, Ol O OUTOVIPES amd TS omoieg eivar ot cuvtdéelg, M
ompEn pe TN HopeN EMOOUATOV TPOG TOLS TWYOVS, 1 KOWMVIKY GTEYOON KOl 1|
vyelovoukn mepiBoiym. IMopdAinio, Oieg ov yopeg ™ EE mpoomdbncav va

pvOuicovv Tig ayopéc epyaciog kot vo eEACOAAIGOVLV o dTKou GUHEOVIN Yol TOVG

4 D. Macarov, (1995). Social Welfare: Structure and Practice. Sage Publications.
5 A. Tlaoodg ko T. Toékog, (2009). EOviki Aioiknon xou Evpwnaixii Oloxlipwon, exdooeig amalion,
AbMva, oel. 72 em.
51. Begg, et all, (2015). Redesigning European welfare states — Ways forward. Vision Europe Summit
2015. Chatham House.
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epyalopevovs.” Mia amd Ti¢ mo cVOVOETEC TPOKAGELS TOL OVTIUETOTILOVY GHLEPT. O
EVPOTOIKEG KUPEPVNOELS KOl KOWVMOVIEC EIvat 1] EVAPUOVION OVTOV TOV SECUEVCEMV E
TNV TOPOYN KOWMVIKNG TPOCTAGioG, Ol omoieg vrootnpilovtal vpEmG TOAMTIKA, e
TEGELS TOV UTOPEL VAL TIG KAVOLV U1 «PLOGILES) OIKOVOUIKA.

21N ONUEPIVI] TPAYLATIKOTNTA, OEV VIAPYEL VA EVIOIO «EVPOTOTKO KOVMOVIKO
KPATOc»). AvTO TOV LITAPYEL EIVOL EIKOGT OKTM KOWVMOVIKA KpAtn eviog g Evpomaikng
"Evoong.® Avtd to kowvovikd kpdtn &xovv 1060 opoldTnTee 660 kot dtopopéc. H mo
ONUOVTIKY] CLYKPITIKY HEAETN Ta TeAevTaia ypdvia elvar avoaueiofnmta «Ot Tpelg
KOouot Tov KomtaAiopob g evnuepiog (The Three Worlds of Welfare Capitalism -
1990) tov Esping-Andersen.® O Esping-Andersen Bacilel tnv tvmoloyio Tov og §Ho
Booikég Evvolec: TNV «amo-gumopevpatonoinon» g epyaciag (de-commodification of
labour), kot o©t0 YEYOVOG TG TO KPATOG TPOVOLNG Opo ®G VO GLOTILO
dwoTpopdtoons. H «omo-gumopevpotonoinon» anotedel yopakmmplotikd OA®V oV
KOW®VIK®OV KPOTOV 0ALG o€ dtapopeTikons Babuovg. O Esping-Andersen avagépet to
Babpd Kot TV £KTOOT TNG «OTO-EUTOPEVUATOTOINON G G€ KabEva amd o Tpia facikd
€101 KOowmvikoD Kpatovc. e ekeiva Ta KPATN TPOVOLG OTO OTTOL0L GLVAVTATOL £Vl
VYNAO eminedo KOWMVIKNG AGQAAONG, TopaTnpeitol amodLVAU®GT NG «Omo-
EUTOPELLLATOTTOINGNS» 1aiTEPO GE TTEPLOOOVS OKOVOULKNG Voeong. Tlpdyuart, otig
YOPES AVTEG, oTOV ayyAocsa&ovikd Koouo (cvpemvo pe tov Esping-Andersen), to
arotéleocpo umopel va elvar 1 evioyvon g ayopds av&dvovtog tnv embopia yio
WOLOTIKY ELNUEPIN Y10l EKEIVOLG TTOL PUTOPOVV VO TO AVTEEOVV OIKOVOULKA. XT1) O£0TEPN
OLLAdN YOPDV VIAPYEL VILOYPEMTIKY] KPATIKT KOW®MVIKY OGQAAIOT LE OYETIKA KOAG
OlodpoTe,  TopoYdv.  AAAG Kot 0VTO  0EV  EMPEPEL  OVCIOOTIKY]  «OTO-
EUTOPELHOTOTOINONG», KAOMG To 0PEAN €EAPTOVTAL QVGTNPA A0 TIC EIGPOPES Kot
eMOPEVMG amd TV epyacia Kot v amacyoAnon. To tpito povtédo tHmOL TPOcEEPEL
™ JVVOTOTNTO TANPOVS «OTO-EUTOPEVUATOTOMMGNG», OAAGL otV TPALn, TéTo

GLOTNOTA CTOVIOG TPOGEPEPAV OPEAT OE EMITEDO TOV OTOTEAEL TPAYLLATIKT] ETIAOYT

" X. Tayapéc, (2002). H elebdlepn kvrdopopio sumopevidrmy, Tpocommy, DINPEsiiy, Kepalaiwy oty
Evporaixy "Evwon: coupwva ue t vouoloyia tov Awkaotypiov twv Evpwraixov Kowotjtwv kot vmwo
70 Pw¢ TV d1aTalewy ™S auvOnKnS Tov Auctepviau kot ¢ Nikaiog, ekd00els : Avt. N. ZdKkkovAag,
Abnva.
8 ¥11¢ 23 Tovviov 2016, to Hvopévo Basilelo yreioe va eykotareiyet v Evporoikn Evoon (EE) petd
amd 43 xpovia oG KpATog-HéLOG.
°G. Esping-Andersen, (1990). The Three Worlds of Welfare Capitalism. Princeton, New Jersey:
Princeton University Press.
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otV emionun ayopd epyociag. Apyotepa €vac TETOPTOG, «KOGHOG» NG NOTIOG
Evpdnng mpootédnke e Péon to £pyo Tov Maurizio Ferrera,. '

H xowovikn aroctoAn kot ot 6tdyot e EE gival va mpowmbncovy v eunuepia
TV Aadv G (apBpo 3 XEE), va gpyactoldv yio v agupdpo oavamtoén pe Pdon pio
10104TEPO AVTOYMVIOTIKN] KOW®MVIKY] OlKovouio, TG ayopds, HE oTOY0o TNV TANPN
amooyOANCT] KOl TNV KOW®OVIKT TPp00d0, Kabm¢ kot vynid eninedo nmpootacioc. H EE
KOTOTOAEUG TOV KOWOVIKO OTOKAEICUO Kol TIC OOKPIGELS, TPOAYEL TNV KOWVOVIKY|
JKOLOGLYN KO TPOGTAGIN, TNV 16OTNTA HETOED YUVOUKADV KOl 0vOP®V, TNV 0AANAEY YN
HETOED TMV YEVEDV KO TNV TPOCTOGIO TOV SIKOI®UAT®V ToL TTadtov. [Ipowbel emiong
TNV OIKOVOUIKY], KOWOVIKY] Kol €00QIKT] GLVOYN Kol TV oAANAEyyLTn peTald Tmv
KPOTOV HEADV. Xg £vol YEVIKOTEPO TAMICL0, 1 KOWWVIKY Otdotacn g Evponng
eumepiExeton otic atieg mov mpeoPevel N EE ocvppwva pe to Apbpo 2 LovOEE: «H
Evwan Pocileton atig alieg tov aefaouod s avlpwmiviyg allompéneiag, s elevbepiog
TG ONUOKPOTIOS, THS 1G0THTOG, TOD KPATOLS Olkaiov, kabws kai tov gefoouod twv
avlporivov dikarwudrovy. it

O 0poc TOV «KOWOVIK®OV OIKAUIOUATOV» YPNOCLUOTOEITOL EVPE®S Yo VoL
avaeepbel otV opddn SIKOUMUATOV TOL 0POPOVV TNV OIKOVOUIKT] KOl KOWVOVIKY|
eonuepio. Ta Kowovikd owoidpota epumiovtiCovv to Xovtaypo pe tig o&leg g
KOWMVIKNG GAANAEYYUTG, TG Tong a&lompénetag kot e owatoovuvng. Ot aieg avtég
HEGO amd TN GLVTAYUOTIKY KOTOYOP®ON TOV KOWOVIKOV OIKOIOUATOV omoKToHV
VONUOTIKY] KOl KOVOVIGTIKY] OUTOTEAELN KO GUUPAAAOVY GTN TOPAY®YY| LG VENG
«kavovieTiKOTTagy. Qotéco, kabdictatar SUGKOAN 1 GLUVAY®YN] KOVOVOV «UE

TPOGOIOPIGUEVO TEPLEYOUEVO KOl OEGUEVTIKN GUVTOYHOTIKY 10)Y0»L2

eCautiog tov
PEVGTOV, KOPIGTOL KOl EAAGTIKOD YOPOKTIPO TOV KOWVOVIK®OV dtkanwpdtov. Kot mapd
TOV AOYO TOV OdPETOV YOPAKTPO TOL YOPOUKTNPGE TO OleBvEg Kivmua yio Ta
avOpOTIVOL OIKOIDOUOTO TOV TEPUCUEVO GO oudva M TePLocOTePO, ot afleg mov
YOPaKTNPILOVTOL EVKOADTEPO MG KACTIKA KOl TOMTIKG SIKOMUOTO VoL TPOVOLLOKEL

VOLUK( KOl TTOALTIKA EVOVTL EKEIVOV TTOV KOVOVIKA YopaKTNpilovTal dg «OIKOVOUTKE Kot

10 M. Ferrera, (1996). The “Southern Model” of Welfare in Social Europe, Journal of European Social
Policy, 6 (1).
1'N. Kaverhomovrov-Marovyov, (2012). H Xeipapétnon e Evpanng, exdocelc Hanalion, AdMva,
oeh. 271 em.
LA, Manitakis, (1994). Kpdroc dixoiov koi SikaoTikos EAEYXOC THS GUVIAYUOTIKOTHTOS TV VOUMY,
Sakkkoulas, Athens-Thessaloniki; D. Tsatsos, (1988). XZvvtoaypotikd Aikato, Ogpeimdn Awoudpota 1.
I'evikd puépog, Toépog I'”, Sakkoulas, Athens-Komotini.
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KOWOVIKG SIKOIDOUOTOY. L€ TOALEC TEPIMTMOGELS, WOTOGO TO, SIKALDMUOTH UTOPOVV «VOL
Sractavpdvovtotl kot vo. aAnroemdpoiv.t? T mopddetypa, n omodiay amd Vv
KOTOVAYKOOTIKY gpyacia, av Kot yopaktnpiletor og éva amd ta Pacikd KOWOVIKA
dwkoumpata, pmopel emiong va vondel g apvntTiky TPocomk) €hevdepio Kot TO
dwaiopo va unv yivovtal dlokpicelg pmopel €0KOAM vo, TEPLYPAPEL M OTOUKO
dkaimpo, OTME UTOPEL KOWVOVIKO 1] OIKOVOHIKO dikaimpa. To oTopkd Kot ToMTIKd
JKOLOUATO, TOPASOOGLOKE VOoOvVTol ¢ apvnTikny ehevbepio amd v KvPepynrtikn
napéuPacn, avayvopilovtalr mo ovyvd ©¢ €Bvikd cuvtaypotikd kKafeoTmdg Kot
ovvnBmg emPAAAovTol Le VOTNPOTEPN KO OUECOTEPA VOUIKE KOl OIKAGTIKG péca. Ta
KOW®VIKA KOl OIKOVOLLK( OUKOMLOTO, TO, OTOKAAOVUEVA SIKALDUOTO OEVTEPTG YEVIAG,
OewpodvTol cLYVE OC TPOCOOKMUEVO 1| TPOYPOUUOTIKE TOpE OC GLYKEKPLUEVOL
KaBoplopéva STKAIMIOTA Kol G GVAALOYIKA Kot Oyt pepovopéva. [Tiotedeton yevikd ot
OTTOLTOVV MO EKTETAUEVEG KO AUEGES OATAVES Kot TOPEUPAGELS amd TIG TAPUdOCIOKEG
TOMTIKES Kol TOATIKEG eAeLBepieg kol cuvnBwg amoAapfavouv acbevéstepn vouikn
emPorn. To kevipkd epunvenTikd TPOPANUO TOV KOWOVIK®OV SIKOUOUATOV givor M
€KTOON TNG VOMIKNG Tovug decpevtikdtrag. H dopkn voukn dtapopd avdpecso ota
aTopKd (status negativus) Kot 6To KOWOVIKA dtkoumpota (status positivus) givor mog
TO TTEPLEYOLEVO TOV KOWVOVIKDOV STKOUMUATOV EIVOL KATL TOV OV VILAPYEL KO TPETEL VO,
napacyedel 1| va dnuovpynei omd 1o kpdtoc.t* Amd anth T Sopkn vopky Stopopd
TPOoKLITEL AfiacTo Kol 1 S1POoPE TOVG MG TPOG TNV EKTACT TNG VOULKNG 16Y00G TOVG,.
'Eto1, 10 KAOGIKE aTOMIKG SIKOLOUATO £XOVTOG TEPLEXOUEVO TOAD GUYKEKPIUEVO Kot
NN vopktd, Bepehidvouy Evvoun a&imon TV SIKOoVY®VY Y10 TV TPUYUATMOGT| TOVG.
Avtifeta, 10 TEPEYOUEVO  TOV  KOWOVIKOV  OIKOIOUATOV — KoAsitar — vo
(TpmTOo)dnpIoVpYNCEL LE TaPOYEG N Oec ke TpoPAEYELS N KpaTikh eEovaia. MoAovoTt
etvat avopEoPNTo 0TL OPIGUEVE OTOUIKA 1 TTOALTIKG SIKOLDULATO, - TO KOO GTN

Com, oV WITIKNY (O 1 6TV COUATIKN OKEPALOTNTA 6TO TAAIGLO TG AUPA®ONg M

13 N. Kanellopoulou-Malouchou, (2011). Ot petapoppdoelg Tov Zuvtdypotog kot to Status mixtus.
Retrieved from:  https://www.constitutionalism.gr/1982-oi-metamorfwseis-toy-syntagmatos-kai-to-
status-mix/

14 Toppmva pe v mopoadostoky Sidkpion, 6mwg v sonyaye o Georg Jellinek, ta Ogpelidmdn
SIKOUDUOTO SIKPIVOVTOL GE OTOLKE, TOAMTIKG KOl KOWVOVIKA, KAOE KOTNYopio TOV ONoi®V ovTIoTOLyEl
ota Tpio status Tov TPOGMOTOL, TOL TO status negativus, KOTAGTACT] TOL TPOCHTOV TOV ATLTEL TNV OTOYN
TOV KPATOLG amd EMEUPAGELG GTO YDPO eAeVBePN OPAOTG TOV TPOGMTOL, TO Status activus, KOTAGTACT
OV OMOLTEL T1) GLUUETOYY] TOV TPOCMTOL GTNV KPOTIKY e£0vaio Kot To status positivus, mov amottel T
Tapoyn omd TV TAELPA TOL KPATOLG ayaldVv oTo PEAN Tov amapTilovV TO KOW®VIKO GUVOAO, MG
VTOSOUN TOV KPATIKOV EnOtKodounpatog. Status, katd tov Jellinek eivan n vopukn oxéon tov vankdov
pe v kpatikn e€ovaoia.
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G elevBepiag EKPpaong 0To TANIGLO TOV PUAETIKOD H{GOVC, Y10 TAPAOELY Ol - UITOPET
va glvol eEopeTikd oUEIoPNTACIHO 0 OPOVG VOMIKNG KOl TOALTIKNG EMICTAUNG.
Daivetar 6tL 1 1010 N 10€0 TOV KOWOVIKOV KOl OIKOVOUIK®V OIKOIOUATOV €YEipEL
ovo1®oN {ntpata pe £vay T060 GUECO Kol AUECO TPOTO, TOL 0dNYEL GE ALGTNPOTEPQ
TOMTIKA, 10E0A0YIKA KOl OIKOVOLIKO HETPO KOL OVOOIOVEUNTIKEG TOMTIKEG Yol TIG

KVBEPVAGELS 6TO GHVOLO TOVG. 1

I1l.  Epgvwnmiké Epotipora

H vroBeon epyaciog otnv mapovoa ddaktopik datpipn eotidleton oty avaltnon
0V POAOL TOL KOWWVIKOD Kpdtovg oty Evpomnaiky Evoroinon. H napovoa epyoacio
emuyelpel T peATn g ev eEeAiEet PeTABOANG TOL KOVOVIKOD KPATOVG, KATELOHVOVTOGC
TNV TPOGOYN GTOVG VEOLS KOWVMVIKOLG KIVOUVOUS TOV TPOKVTTTOLV amtd T petdfoon
mpo¢ T petoafrounyavikny kowvovio. H dwrpipn efetdler v epgdvion véwv
KOW®VIKOV TOMTIKOV KOl TPOTOPBOVAIDV 7OV GTOXEVOLV otV GuPAvven tov
KOWOVIK®OV Kivduvev o eninedo Evponaikne Evoonc. H Evponaikn Eveoon anétuye
paALOV va dNUIovpYNGEL £Vl KOWVO TAAIGLO Y10 TNV EVPOTATKT KOW®VIKT TOALTIKT). Ot
nepLocdtePeC KOmvikeg moATikeG TG EE elte amoppéovv apécmc amd tnv 01kovoukn
orokAnpwon g EE kot and decpedoelc yio pia dikain avioayovioTikn apéva, Kot TV
ton petayeipion TV TOAMTOV ©G pyalopéveV €T ATOTEAOVY HEPOS OGS CTPATNYIKNG
cuvtoviopov.t® H emtuyia e EE oty eykadidpvon pog Eviaiog Evpomoikig Ayopac
EMPPASVVETOL KO YEVVATOL ] AVAYKT VO TPOCAVATOMSTOVV 01 6T0)01 TG EE mpog o
EVOLVAUOUEVT] KOVOVIKT] TOAITIKT] TPOKELLEVOD VO AVTILETOTIGEL TOVG AVAOVOUEVOLG
véoug kivouvous. H gupomaikn kowvovikny molttikn nepropiletar oe peydio Pabud oe
TOEIG TOL GLVIEOVTAL GUEGO LLE TNV OLKOOOUNOT| LLOG OVOIKTYG 0YOPAG EPYOGING Kot
ayafov: gukopleg amacyOANONS Y10 VEOLS Kol ATOUO [LE EWOKES AVAYKES. ZVVETMDGC, M
KOWMVIKT EVTOAN €ivol TO OmOTEAECUA HOG HOKPAS KO OTOOOKNG ovanTuéng. Me
GAlo A0y, M KOW®VIKN TOATIKN HE TNV gupeia évvola dpyloe ®¢g UEGO Yo TNV

e€ao@dAon TS OAOKANP®ONG TS ayopds kot Exel eEelyBel o o péBodo yo v

5 G. de Burca, and B. de Witte, (2015). Social Rights in Europe. Oxford.
16 P, Teylor-Gooby (2005). New Risks, New Welfare. The Transformations of the European Welfare
State. Oxford.
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VAOTTOIN O™ KOWVOVIK®V TOMTIK®V. O1 TEGELS TOL AoKOVVTOL GTO ONUOGLO OTKOVOLUIK(
Kol T0 BApog Tov EMPAAAOVY 01 KOWVOVIKES SOTAVES GTA KTOPAYWYIK( TUNLOTO TOV
OKOVOLLDV EYEIPOVY EPOTNUOTO GYETIKA LLE TO OV Ol EVPMOTOIKES YMDPES UTOPOVV VO,
gEaxolovBncovy va otpilovv Ta Kowvmvikd Tovg kpdt.t’ To kowevikd kpdm Oa
TPEMEL EMIONG VO TPOCAPLOGTOVV GTOVG VEEG KOWVOVIKEG EMLTAYEG TOV ATTOPPEOVLY OO
N HETOPAAAOLEVT PVOT] TOV EVPOTUIKDOV OIKOVOLLAOV, 1010¢ OGOV apopd TV eEEMEN
TOV  HOPOOV  gpyaciag Kot oamacydinons. Oa  wpémel  vo  XPNOLUOTOLOVV
OTOTEAEGUOTIKOTEPO. TOVG TOPOLG Kol v alOTOOVV GTO £MOKPO TIG GYETIKEG
texvohoykéc e€ehitels, yopic vo Bvotalovv aditkatoAdynta Pactkég apyés OTmMG M
aAAnAeyyom. To amotédeopa eivor 611 peydAo pépog g culnTMong GYETIKE e TO
OYEOGO EVOG KOIVOVIKOD KPATOVG KOl TNV EKTIUNGN TOV 0PEADV Kot EAAEIYEDV TV
SPOP®Y GLVIGTOCMV TOV EXNPEALETAL OO TNV TOATIKT 10eoroYia. [ kdmotovg, To
KPATOGC TPEMEL VAL SLOOPAUATICEL KEVIPIKO POLO GTNV OVOKOTOVOUT TOV ELGOJNLLATOG,
TPOKEWEVOD VO, SLOTNPTGEL TOVG TPOVTOAOYIGLOVG KOWMVIKNG Tpdvolas. [ dAhovg,
N KavOTNTO TOPOYNG KOWMVIKNG Tpovolag elval éva mopampoidv g Aydtepo
TAPEUPATIKNG TPOCEYYIONG NG OWKOVOUIKNG  OlakvPépynons. Avomdeevkta, ot
Wwitepeg moltikéc mpoonTikég emnpedlovv 101e TIG HeBOdOLG pe TIC omoleg i
KUBEPVINOT EMBIDKEL VO VAOTOMGEL TOMTIKES Kowmvikig mpovorac.® To kpiowyo
epOTU glvor TG va mpowbnbel n avodikny chykMon oe €va mAaiclo mov dgv

VTTOVOUEVEL TN ONUOGLOVOUIKT e&vuyiovon.

[Tpokepévov va pehetnBovv ol vmobécelg epyaciac, n épevva yopiotnke e dvo pépn,
VTOOEIKVOOVTOG TOV OVTIKTLTTO TNG KPIoNG ¢ GNUOVTIKO Topdyovto mTov Umopel va
OTEIKOVIOEL TO POAO TOV KOWVOVIKOV KPATOLG GTNV EVPOTAIKT) OLOKANPOOT).

Xt0 Mépog I «mpo-kpiong. O emikovpikog pOAOS TOD KOIVOVIKOD KPATOVG GTO
TAoiolo TG O1001KOTIOG THG EVPWTAIKNG oloxkApwonsy M dwTpPn avardel v
avamTuEn TG KOWMVIKNG 0140TaoNG O o oladtkacio «Prua mpog Prpo» n omoia
ovveyw¢ eEeMooetar. H pedlétm tov ZuvOnkdv kol TV onUOVIIKOV gpyoieinv

KOTAOEIKVVEL OTL OTOLAONTOTE TPAOOOG GTOV KOWMOVIKO TOUEN EELTTNPETOVGE GTOHYOVS

17W. Schelkle, (2008). Can there be a European social model? at Law, Democracy and Solidarity in a
Post-national Union, edited by E. Eriksen, et all, Routledge. London and New York, 109-131.

8 1. Begg, et all, (2015). The Welfare State in Europe Visions for Reform. Chatamhouse, The Royal
Institute International Affairs ( Europe Programme, research paper). Retrieved from:
https://www.chathamhouse.org/sites/files/chathamhouse/publications/research/20150917WelfareStateE
uropeNiblettBeggMushovelFinal.pdf
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owovouikng orokAnpwong (Kepdiato 1). H cuveispopd tov Zvpoviiov e Evpdnng
eetaletan emiong KaOMOS 1 SVVALIKT OPAOT TNG GTOV TOUEN TNG KOWVMOVIKNG TPOCTUGIOG
Aertovpyel Betikd oto evpomaikd miaicto (Kepdiowo 2). Emmiéov, n Swatpn
TPOooTadel VO KATOVONGEL TV EVPOTOIKT KOWWOVIKY O140TA0T LEG® LG EVOEIKTIKNG
avaeopds onuaviik®v vrobécemv Tov Evpomnaikov Atkactnpiov. Algpguvdtot ov Kot
o€ mo10 Pabud Ta YOPAKTNPIOTIKAE TNG AGAPELNG KOl TNG AUOIGPATNONG TOL £X0VV TO
KOW®VIKG SIKOIMUOTO UTOPEL VO EPUNVELGOLY TNV AGTADELN TOVG KOl TOV POAO TOVG
omv EE. To Evponaiké Awkactiplo kANOnke moALEC opéc va €E1GOPPOTNGEL TIG
oKOVOuIKEG eAevBepiec pe Ta Bepedon dwoaodpato (Kepdraio 3). Ta mopoamdveo
ouumepaoaTo 0dNyodv ota TEMKA cuumepdouata Tov Mépoug I oyetikd pe ™ oxéon
HeTa&D KomviKod KpAToug Kot ayopds. Aapupdvovtag vedyn Tov ETKovpikd pOAo Tov
Kowmvikod kpdtovg, a&ilel vo onueiwOel Tt 1 owovopio Kot 1 KOW®VIKY] TOAMTIKT
OAANAOETIOPOVV HETOED TOVG, GUVETMS 1 guMuepia TG Kowvmviag amantel kot ta dVO
LEAN va givar «oympy. Xto Mépog I, «Metd v kpion. H «ovykaivpuévny 160tnta oo
PIAeAeVBePLoOD KoL N OVAYKN ETIAVONG TV COVIAYUATIKDV GVIGOPPOTLOV UETOLD THS
OYOPAS KOl TOD KOIVWVIKOD KPATOvS», 1 STPIPY] EXIKEVIPOVETOL GTNV EMIOPACT TNG
kpionc. [Ipodtov, avalidel Ta pétpa ATOTNTOG TOL VIOBETNGAV Ol ELPOTAIOL NYETES LETAL
amd to ook G Kpiong mov odnynoe otn Néa Owovouikn AwaxvBépvnon (Kepdiaio
4). Q¢ &k toOTOV, M GVEL TPONYOLUEVOL dlevpuvor kot epPdduvon Tov arokiicemv
otV Evponn yopokmmpiotnrov oyt pévo omd LoKPOOTKOVOUIKES AVICOPPOTES AALG
KUplg amd KOWWOVIKEG ovicoppomies, ot omoieg mpémel va BewpnBoldv emiong g
vrepPolkés  avicoppomies  (kepdAao 5). AapPdavovrog vmoyn to  cofapd
OTOTEAECLOTO TG «UEYAANS VpeoNcy, ot NYéteg TG EE pawvdtav va cuveidntomotohv
™ onuacio Mg aAAnieyyons. Méoa and véeg mpwrtoPovAiec mpoomabncav va
emPdrovv v Kowveovikn ddotacn g EE. Qg ek tovtov, n datpPn e&etalet ta
mBovd opEAN amd avTég Tig evépyetes (kepdiato 6). Eivon onpavtikd va cuvoybet Eva
CUUTEPAC O, AVOADOVTAG TO AAVGIOMTA KIVILLOTO TOV EVPOTAIK®OV OECUIKAOV 0pyavmV
TPOKEUEVOD VO KOTOVONGOLUE TNV TOMTIKY] BoUANoM. €ivol T0 KOwmvikd KpATog
pépog g EE 1 eivan éva epyaieio mov e&umnpetet Tig Asttovpyieg g eviaiag oryopdis;
Metd v «pion, mdg embBopel m EE va ocvpPifdoet tig xowvovikég ko
LOKPOOIKOVOLUKES SLOGTACELS; XTO, TEAIKG CUUTEPACUATO 1] LEAETY EMONUOLvVEL OTL |
EVPOTAIKN Yapaln moMTikng B€tel e Kivouvo TN cvvoyn Kot Buctalel TV KOWmVIKN
ac@dion. Qotd6G0, o1 ToAD mpdopateg evépyeleg T Evponaikng Evoong ywo v
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evioyvon g KOW®VIKNG d1dotoonc wg avtidpacn otn coPapn Kpion emPePordvouvv
™V VOHEST OTL TO KOWMVIKO KPATOG £ival HEPOG TOV KELPOTOIKOD GLVTOYLLOTIKOD
TOMTIGHOOY. Q6T060, 1 amdvinon 0o propovce va emiPePfordoel LdvVo TovV ETKOVPIKO,
pPOAO TOL KOW®VIKOD kpAtovg. H mpdxinom av 10 Kowvovikd KpATog mPEmEL va

avaPaduiotel e £vo 1600VVALO GTOLYEIO LE TNV ayOpd TOPOUEVEL.

IV.  MezeOodoroyia

210 peBodoroyikod eminedo, 1 EPELVA EMOIDKEL EPUNVEVTIKES / TOLOTIKES TPOGEYYIGELS
péow g OBewpntikng €pevvag g mpoceatns Pifroypagiog (TpwToyEVOV KO
JELTEPOYEVMV TTNYADV), TNG apBpoypapiog kot TS voporoyiag. EmimAéov, otn dwatpifin
YPNOLOTOMONKOV OPKETE GTATIGTIKG GTOYELN Y10 VO OEIKOVIGTEL 1 OTOOLVALW®OT
TOU KOW®MVIKOD KPATOLG HECH TNG HEAETNG A TOV TOGOGTAV TNG avepylog, g
EPYACIOKNG aVICOTNTOS TOV QOUAMV, TOV KOW®OVIKOV domavev. To emikevipo g
TPocoyNs ivar n BewpnTikn HeEAETN TOV KABEGTDOTOG TOV KOWMVIKOD KPATOLG GTNV
Evponaikn ‘Evoon. Ta gpgovntikd epotpato aQopodv TIG EVEPYELEG TOV E£YOLV
avaAneBei péypt onuepa otn d1adKaGio TS EVPOTAIKNG OAOKApwonS. To enikevipo
™G perétng eivorl 10 «Evpomaikd Kowvovikd Kpdrooy. Me Alya Adya, e€etdleton n
Slpdpemon, N arocHvOeon Kot 1 HETAPPVOUIGT TOV KOWMOVIKOD KPATOVS HEGH TNV
Evpomnaikn OlokAnpoon. Etvatr onpovto vo vroypappiotet to yeyovog Ot Katd
OTLYUN NG CLYYPOPNG TNG JTPIPNG, VIapyel peydAn afefoardtra oYeTiKd pe ™
peAdovtikr) mopeio g Evponaikng Evoong. To picko givor vynAo, kabmg o kivovvog
va PBpioketon 1 EE og adié€odo eivar peydrog. TO6co 1 owovouiky actdbeia g
evpldVNG, 060 Kot 0 KOWMOVIKOS ATOKAEIGHOC, 1) avepyia Kot TO akpodeEld KAipa Tov
éxet evreivel tov Evpookentikiopd ompuovpyodv éva okiddeg meptBdirov. Ot S1opKadg
petoParidpeves ocuvOnkeg eyeipovv  ap@ieyopeva, OedOUEVE, TOL  TPOKOAOVV

TEPLOPICUOVE GTOL GUUTEPACLLATA.
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Introduction

I.  Social State, European Union and the crisis

The social state was a prestigious element throughout the history of the European
countries during the 20th century. It relates to the socio-political European identity and
includes the considerable European value system, with the emphasis on the principles
of democracy, equality, allegiance and social justice. Over the past decade, significant
changes at the global and national level have called into question these principles.
Furthermore, the current European crisis has dramatically increased pressures on the
social state by making visible the risk of widespread weakening. The Social State
started changing several years before the current global crisis. Due to the population
ageing, the new family forms, the declining birth rates, the overburdened European
pension systems, the character and the function of the Social State got transformed
significantly. Rising demand for education and training, rising unemployment,
migration crisis uplifted the expectations of citizens that social progress is needed. At
the same time, the global economic crisis has shaken even more the (un)equilibrated
relation between markets and the states. Therefore, Social State is subject to revision,
and restructuring.

The European Union faced the first wave of crisis, which was the Lehman
Brothers’ collapse in 2008, the second wave, which was the Greek debt crisis in
December 2009 and the third one, which was the threat of the viability of euro in 2011.°
In other words, the global financial crisis became systematic with apparent
consequences. Political integration has failed to keep up the progress of the economic
integration. Thus, the last couple of years the European Union has taken actions that
proved the intention of resolving the deficiency of the unfulfilling European integration.
Recently, and through the European Institutions has been launched the enforcement of
‘Social Europe’. There is a growing sense that the European Social State is
unsustainable and in need of reform. The purpose of the Social Model is to cushion

individuals from economic insecurity, adverse consequences of business cycle

19 A. Hemerijck, et all, (2012). The Welfare State After the Great Recession, Intereconomics, 47(4), 200-
229.
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downturns.?° However, Social State is directly linked to the economic system, thus in
an austerity age it is possible the State to reduce the social benefits. Since it is vulnerable
to changes, an economic turbulence may easily provoke high unemployment. In other
words, there is a threat to pose a ‘time bomb’ into the function of the social policy. The
social measures are being seen as a barrier to economic recovery. Due to the economic
recession, governments in many countries face a ‘chasm’ between the resources
necessary to finance public expenditure and the revenue actually raised. Moreover, a
downfall in the resources available to the social services followed, recently, by a
deliberate policy of reduction in services in many Member States. Finally, a general
loss of confidence in the social system of the Social State might be the heart of the
crisis.

In short, both practice and rationale of the Social State are in jeopardy.

Il.  Social State, a fuzzy concept: Definitions and terminology

e Social State / Welfare State

Social State is a term forged in the Nation State, also described as welfare state. In
general, an accepted definition that better describes the notion of the welfare state might
be the following:

‘Welfare State is a nation’s system of programs, benefits, and services that help meet
those psychological, social, and economic needs are fundamental to well-being of

individuals and society’. % %2

However, this is followed by several pages defining social benefits, economic

needs and well-being. Indeed, the words social and welfare are subject to many

20 A, Hemerijck, et all, (2012), ibid.

21 R, Barker, (2014). The Social Work Dictionary, 6" Edition, Washington, DC: NASW Press.1-528. For
more information about definition of social welfare see also: R. Titmuss, (1974). Social Policy: An
Introduction. Pantheon Press, New York.

22 The Encyclopedia Britannica defines a welfare state as a: concept of government in which the state
plays a key role in the protection and promotion of the economic and social well-being of its citizens. It
is based on the principles of equality of opportunity, equitable distribution of wealth, and public
responsibility for those unable to avail themselves of the minimal provisions for a good life. Espinf-
Andersen refers to the “common textbook definition” that a Welfare State involves “state responsibility
for securing some basic modicum off welfare for its citizens”.
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interpretations. Social State can be defined as a direct or indirect response to human
need. Social norms and behaviors are constantly changing. Social policy should be
flexible since, in a changing society, the situation once considered as a problem is no
longer viewed that way. Situations once considered normal become identified as

problematic, and entirely new problems arise.?®

In Europe, the notions of Social State or Welfare State were constructed, in their
present form, following the World War Il. However, till today they reflect national
traditions and accommodations. Many norms are common across Europe. Hence, the
considerable diversity in the core values of the national Member States' welfare systems
might be bridged.?* It is reasonable, therefore, to speak of Social or Welfare State as
most easily defined in terms of what other parts of the world lack. European countries
developed their welfare systems during a period when the region’s benign demographic
profile could support extensive social spending and when solid economic growth made
it affordable. The political economy of Europe has been defined since the 1950s by the
development in each European country of a more or less comprehensive welfare model,
whereby the state has taken a central role in providing a range of social benefits, the
most costly of which are pensions, support for the poor, social housing and healthcare.
In parallel, all European countries have sought to regulate labour markets and ensure a
fair deal for workers. One of the most complex challenges currently facing European
governments and societies is to reconcile these commitments to welfare provision,
which are widely supported politically, with pressures that may make them
unsustainable economically.®

The way the European countries implement Social or Welfare State may present
both similarities and differences. The most influential comparative study in recent years
has undoubtedly been Esping-Andersen’s The Three Worlds of Welfare Capitalism
(1990).%% Esping-Andersen bases his typology on two key concepts: the de-
commodification?’ of labour; and the Welfare State as a system of stratification.?® De-

23 D. Macarov, (1995). Social Welfare: Structure and Practice. Sage Publications.
24 1. Begg, et all, (2015). Redesigning European welfare states — Ways forward. Vision Europe Summit
2015. Chatham House.
2 |bid.
% G. Esping-Andersen, (1990). The Three Worlds of Welfare Capitalism. Princeton, New Jersey:
Princeton University Press.
27 i.e. income support for those outside the labour market.
28 The effects of welfare policies on social class and mobility.
26



commodification is a feature of all Social States but to differing degrees. Esping-
Andersen relates the degree and extent of de-commaodification to each of three basic
types of welfare state. In those welfare states dominated by social assistance, the low
level of benefits and means being tested severely weakens the amount of de-
commodification. Indeed, in these countries, the Anglo-Saxon world (according to
Esping-Andersen) the effect may be to strengthen the market by increasing the
desirability of private welfare for those who can afford it. In the second group of
countries, there is compulsory state social insurance with relatively good benefit
entitlements. But this too does not bring about substantial de-commaodification, as
benefits depend strictly on contributions, and hence on work and employment. The third
type-model offers the possibility of full de-commodification, but in practice, such
schemes have rarely offered benefits to a level that represents a real option to the formal
labour market. Later a fourth, southern European “world” was added based on work by
Maurizio Ferrera.?® “[T]the south European welfare state is characterized by a peculiar
mode of political functioning, which distinguishes it, not only from the highly
homogeneous, standardized and universalistic welfare states of northern Europe, but
also from the more fragmented continental systems... Welfare rights are not embedded
in an open, universalistic, political culture and a solid, Weberian, state impartial in the
administration of its own rules. Rather, they rest on a closed, particularistic culture
and on a ’soft’ state apparatus, both still highly imbued with the logic of patron-client

relationships which has been a historical constant in this area of Europe.”®

e The EU-term: European Social Model (social rights and social policy)

In the European Union the term usually adopted concerning social state is “European
social model” (ESM). Nevertheless, Social State does not seem to suit the function of
the European Social Model”, which remains a quest.3! One group of scholars referred

to the ESM as a model that incorporated common features, such as shared institutions

29 M. Ferrera, (1996). The “Southern Model” of Welfare in Social Europe, Journal of European Social
Policy, 6 (1).
%0 1bid.
3L W. Schelkle, (2008). Can there be a European social model? at Law, Democracy and Solidarity in a
Post-national Union, edited by E. Eriksen, et all, Routledge. London and New York, 109-131.
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and values.®? A second group of scholars described the ESM as an ideal-typical model,
in the Weberian sense, which combined economic efficiency with social justice.®® A
third group of scholars perceived the ESM as a European project. In other words, the
ESM was seen as a work-in-progress and an emerging transnational phenomenon.3* A
fourth group of scholars, do not accept the existence of the ESM and/or argued that
such a formation was unlikely to develop or was under threat.*® In general, the ESM
was seen as an impossible dream. The discourse of the ESM, thus far, suggests that it
is not a well-considered, internally consistent entity, fully realized in practice across the
internal market and largely on the way to fulfilment in the Member States.*

The social mission and objectives of the EU are clearly mentioned in the
Treaties and are part of the EU values as stated in articles 2 and 3 TEU. The EU shall
promote the well-being of its peoples to work for the sustainable development based on
a highly competitive social market economy, aiming at full employment and social
progress, as well as a high level of protection. The EU shall combat social exclusion
and discrimination, promote social justice and protection, equality between women and
men, solidarity between generations and protection of the rights of the child. It shall
also promote economic, social and territorial cohesion, and solidarity among the
Member States. Thus, the ESM should rely on two grounds provided for in the Treaties:

social rights and social policy.

32 See in more detail, Vaughan-Whitehead, EU Enlargement versus Social Europe? ; B. Ter Haar, and
P., Copeland, 2010. What are the Future Prospects for the European Social Model? An Analysis of EU
Equal Opportunities and Employment Policy, European Law Journal, 16(3), 273-291; F. Scharpf, 2002.
The European Social Model: Coping with the Challenges of Diversity, Journal of Common Market
Studies, 40(4), 645-670; T. Sakellaropoulos, and J. Berghman, 2004. Connecting Welfare Diversity
within the European Social Model, (Eds.), Oxford: Hart Publishing.
33 See in more detail, B., Ebbinghaus. (1999). Does a European Social Model Exist and Can It Survive?
in G. Huemer, and F. Traxler, (Eds.) The Role of Employer Associations and Labour Unions in the EU,
Aldershot: Ashgate; L. Hantrais, 2007. Social Policy in the European Union, Third Edition, Basingstoke:
Palgrave Macmillan.
3See in more detail, J. O’Connor, 2005. Policy Coordination, Social Indicators and the Social Policy
Agenda in the European Union, Journal of European Social Policy, 15, (4), 345-361; I. Schmidt, 2009.
New Institutions, Old Ideas: The Passing Moment of the European Social Model, Studies in Political
Economy, 84, 7-28.
% J. Grahl, and P. Teague, 1989. The Cost of Neo-liberal Europe, New Left Review, 174, 33-50; J.,
Michie, and J., Smith.1994. Unemployment in Europe, London Academic Press.
% See in more detail, W. Baimbridge, M. & Mullen, A. (2014). Revisiting the European Social Model(s)
Debate: Challenges and Prospects. L'Europe en Formation, 372(2), 8-32. doi:10.3917/eufor.372.0008.
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e Social State and European Integration

Undoubtedly, at present there is no European Social State. What do exist are twenty-
eight Social States®” within the European Union. Yet, over the last years, the pace of
economic integration in Europe has been rapid, depicted by the adoption of the single
currency by 19 of the 28 Member States of the European Union. Increased economic
integration has inevitably raised important and crucial questions about political
integration, particularly the relationship between the Member States and the European
Union as a supra-national tier of governance. Therefore, there are controversial issues
as far as social integration is concerned. Does increased economic and political
integration imply prospectively a European Social State?

The present thesis deliberately adopts the term of ‘Social State’ in order to
address the European Union in its perspective towards political integration. By Social
State the present thesis intends to underline its role and its function in relation to the

economy within the EU.

I1. Research Questions

The focus in this thesis is the prospective of the Social State within the European Union.
Assuming that the Social State is part of the common European culture, the question is
whether its role should be advanced in order to consolidate European integration. It
appears that in the EU, social policy - in the broad sense - began as a means of securing
market integration and has developed into a method to deliver social policies, thus it is
restricted in a subsidiary role.

The present thesis develops understanding of current Social State
transformations by directing attention to the new social risks that result from the
transition to post-industrial society. It discusses the emergence of new social risks of
policies to address them at the European Union level. In this perspective the recent
crisis is considered as a turning point, a decisive challenge in building a European

Social State as part of political integration.

37 A referendum was held on Thursday 23 June, 2016, to decide whether the UK should leave or remain
in the European Union. Leave won by 51.9% to 48.1%. The referendum turnout was 71.8%, with more
than 30 million people voting.
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In the European framework social policy- and social state-competence lies
mainly with the Member States. The competence of the EU is mostly coordinative and
supportive. The EU has been rather unsuccessful in creating a common standard for
social policy. On the other hand, most EU social policy-making either follows
immediately from EU economic integration and commitments to a fair competitive
arena and equal treatment of citizens as workers or is part of a policy coordination
strategy that is much less directive.®® The success of the EU in establishing a Single
European Market spills back into pressure for social policies to deal with emerging new
social risks at the European Union level. As a result, European social policy is largely
restricted to areas directly related to the construction of an open market in labour and
goods: employment opportunities for young and disabled people.

Moreover, pressures on public finances, and the burden that social spending
imposes on the “productive” parts of economies, raise questions about whether
European countries can still afford their Social States. Thus, Social States will also have
to adapt to new social risks resulting from the changing nature of European economies,
especially evolving patterns of work and employment. They will have to use resources
more efficiently and make the most of relevant technological advances, without unduly
sacrificing key principles such as solidarity.

Arguably, much of the debate about designing a Social State and judging the
benefits and shortcomings of its different components is influenced by political
ideology. For some, the state should play a central role in income redistribution in order
to sustain welfare budgets. For others, the capacity to deliver social welfare is a by-
product of a less interventionist approach to economic governance. Inevitably, the
particular political outlook then influences the methods by which a government seeks
to deliver welfare policies.* The crucial question remains how to promote upward

convergence in a framework that does not undermine fiscal consolidation.

3% p, Teylor-Gooby, (2005). New Risks, New Welfare. The Transformations of the European Welfare
State. Oxford.

3 1. Begg, et all, (2015). The Welfare State in Europe Visions for Reform. Chatamhouse, The Royal
Institute  International ~ Affairs (Europe Programme, research paper). Retrieved from:
https://www.chathamhouse.org/sites/files/chathamhouse/publications/research/20150917WelfareStateE
uropeNiblettBeggMushovelFinal.pdf
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IVV.  Structure of the thesis

The research has been separated in two parts indicating the impact of the crisis as a
significant factor which may illustrate the status of the Social State within the European
integration.

In Part I “Pre- crisis. The subsidiary role of social state within the process
of European integration” the thesis analyses the development of the social dimension
as a ‘step-by-step’ procedure which continues to evolve. Studying the Treaties and the
significant tools demonstrates that any progress at the social field served economic
integration goals (Chapter 1). The contribution of the Council of Europe is also
examined since, its action at social protection is rather powerful and it operated
positively in the European framework as well (Chapter 2). In addition, the thesis
attempts the understanding of the European social dimension through an analysis of
significant cases of the European Court of Justice: The characteristics of ambiguity,
vagueness and contestability*® that the social rights have, might explain their fragility
and their role within the EU law; the ECJ called numerous times to balance economic
freedoms with fundamental rights (Chapter 3). The above findings lead to the Part |
final conclusions concerning the relation between social state and market: Taking into
account the subsidiary role of the social state, it is highly desired to introduce the
perception that the economy and social policy interact with each other in a way that the
well-being of society requires both “members to be heathy”.

In Part 11, “Post-crisis. The ‘masked’ equality of liberalism and the need of
resolving the constitutional imbalances between the market and the social state”,
the thesis focuses on the impact of the crisis. Firstly, it analyzes the austerity measures
adopted by European leaders after the shock of the crisis which led to New Economic
Governance (Chapter 4). As a result, the unprecedented widening and deepening of
divergence in Europe have been characterized not only by macroeconomic imbalances
but notably by social imbalances, which are to be regarded as excessive imbalances as
well (Chapter 5). Taking into consideration the severe outcomes of the ‘Great

Recession’, the EU leaders seemed to realize the importance of solidarity. Through new

40 Indeterminacy is a general term used in philosophical and legal literature to capture three different
issues in law. For more information see: J. Waldron, (1994). Vagueness in Law and Language: Some
Philosophical Issues. California Law Review, 82 (3).
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initiatives they tried to enforce the social dimension of the EU. Hence, the thesis
examines the possible benefits of these actions (Chapter 6). It is significant to draw a
conclusion by analyzing the chained movements of the European institutions in order
to understand the political will; is Social State a part of the EU, or it is a tool that
services the functions of the single market? In the aftermath of the crisis, how does the
EU desire to reconciliate social and macroeconomic dimensions? In the final
conclusions the study points out that European policy-making jeopardizes cohesion and
sacrifices social security. However, the very recent actions of the European Union for
enhancing the social dimension as a response to the severe crisis verifies the hypothesis
that Social State is part of the ‘European constitutional culture’. Yet, the response might
only confirm the subsidiary, conjunctural role of the Social State. The challenge
whether Social State should be upgraded to an equivalent element to the market

remains.

V.  Methodology

At the methodological level, research is based on a political science analysis. The
research is sought interpretive/qualitative approaches through theoretical investigation
of recent literature, bibliography (primary and secondary sources) and case law.
Furthermore, in the dissertation has been used several statistics data to illustrate the
undervalued status of the Social State; unemployment rates, youth unemployment rates,
gender inequality, social expenditures.

The focus of attention is the theoretical study of the status of the Social State in
the European Union.** The research questions are aimed at the actions that have been
taken in the process of the European integration till today in order to address the
question whether the concept of the Social State is a part of the ‘European
Constitutional Culture>*?, and if the answer is yes, to determine its role at the European
integration process.

In a nutshell, it examines the foundation, the decay and the reform of the Social

41 Referring primary to the overlapping systems of the European Union and the Council of Europe.

42 The concept of 'European constitutional culture' is linked both to the 'general principles of Union law'

in Article 6 (3) of the EC Treaty, as highlighted by the ECJ case law and the so-called EU value system.

See in detail, N. Kannellopoulou-Malouchou, (2012). H Xeipagétmon g Evpdmnng, Papazisis, Athens.
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State with the European integration. It is essential to underline the fact that at the time
of writing this dissertation, there is considerable uncertainty about the future course of
the European Union. The stakes are high; the threats of disintegration and divergence,
social exclusion, long-term unemployment and increasing eurosceptism are real. The
constantly altered conditions create controversial data, that provoke limitations to the

conclusions.

33



PART I. PRE-CRISIS

The subsidiary role of social state within the process of
European integration
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PART |. PRE-CRISIS

The subsidiary role of social state within the process of European integration

uring the first stages of European integration, European Union (EU) had
been considered one of the most successful projects in regional integration.
It had evolved progressively from the starting point of a common market
towards a political Union. However, through the years the European Union has been
called to rethink many of its aims, structures and values. Initially, the European Union
was intended to be a purely monetary community, therefore was no need for a bill of
rights. Because of this institutional weakness the Union suffered from severe criticism
and faced great challenges. Thus, at the dawn of the EU a democratic deficit was
observed.®
There is no denying that finding the right formula to tackle the economic
interests with the social protection represents an extraordinary challenge. As far as the
genesis of the ‘European Social State’ is concerned, it is obvious that the initiative
purpose was to operate as a safety net at the market failures.** The Social State is
axiomatically a state that acts within the private economy. It is claimed that decoupling
of economic integration and social protection has characterized the real process of
European integration.*® The gradual enactment of the Social State served the open
market and operated as corrective action under the socioeconomic systems.*¢ Hence,
the Social State aims to address the deficiencies and weaknesses of the open market.

This priority for the economy over the Social State described the European social

43 See in more detail C. Majone, (1998). Europe’s Democratic Deficit. European Law Journal, 4(1), 5-
28 Retrieved from:
https://pdfs.semanticscholar.org/6835/9f48ddd18838ac09002584182433885e184f.pdf

and E. Bomberg, (2001). How to Democratize the EU...And Why Bother? By Philippe C. Schmitter.
Lanham, MD, and Oxford: Rowman & Littlefield, 2000. 150p. American Political Science Review, 95(2),
522-523. d0i:10.1017/S0003055401842027

4 See in more detail F. Scharpf, (2002). The European Social Model: Coping with the Challenges of
Diversity, Journal of Common Market Studies 40(4), 645-70. do0i:10.1111/1468-5965.00392 and S.
Leibfried, Stephan and P. Pierson, (eds.) (1995) European Social Policy: Between Fragmentation and
Integration, Washington/DC: The Brookings Institution. 432-66.

45 See in more detail F. Scharpf. (1999). Governing in Europe, Effective and Democratic? Oxford:
Oxford University Press. doi:10.1093/acprof:0s0/9780198295457.001.0001

46 See in more detail about ‘market correcting’ in F. Scarphf, and Schmidt, A. Vivien A. (2000a)
'Conclusions', in: Fritz W. Scharpf and Vivien A. Schmidt (eds.) Welfare and Work in the Open Economy.
Volume I. From Vulnerability to Competitiveness, Oxford: Oxford University Press, 310-36.
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protection.

By laying down the foundation of the social rights, balancing financial freedoms
and fundamental human rights was the ‘Achille’s heel’ of a powerful ‘European Social
Model’. The core purpose of the European integration was the creation of a single
market without internal borders. This notion may explain that even the first attempts of
social policies had to deal with the deficiencies in the process towards the single
common market, such as the principle of non-discrimination.” The prohibition of
discrimination on the grounds of nationality (Article 18 TEU) ameliorates the free
movement of workers (Article 45 TFEU). It is also enriched of the non-discrimination
based on gender and the ensuring of equal opportunities and equal treatment of men
and women in employment.*® Promotion of equality between women and men was
succeeded in Amsterdam Treaty*® (see Chapter 1.1.1), but it is worth mentioning that
the European Court of Justice has played an important role (see Chapter 3.3.3).

In overall terms, economic freedoms were given superior status, involving
liberalisation measures of the open market. Shaping the ‘social dimension’ of the
European Union illustrated the concept of the subsidiary role of the Social State within
the EU. Interestingly, these factors create the hypothesis of how equipped and secure
the EU was in order to protect the value of the ‘European Social State’ against a severe

external shock such as a financial crisis.

47 According to Article 2 of the TEU, the non-discrimination principle is one of the fundamental values
of the Union. Article 10 of the TFEU requires the EU to combat discrimination based on sex, racial or
ethnic origin, religion or belief, disability, age or sexual orientation, when defining and implementing its
policies and activities. See Treaty of Lisbon Amending the Treaty on European Union and the Treaty
Establishing the European Community OJ 2007 C 306/01 17.12.2007, Common Provisions. Available
at: http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/treaty-on-european-union-and-comments/title-1-
common-provisions/9-article-5.html

“8 This concept is also known as ‘gender mainstreaming’. See European Parliament, Equality between
men and women. Available at: http://www.europarl.europa.eu/factsheets/en/sheet/59/equality-between-
men-and-women

9 Treaty of Amsterdam (new Avrticle 13). See Treaty of Amsterdam Amending the Treaty on European
Union, the Treaties Establishing the European Communities and Certain Related Acts, European
Communities, 1997. Available at: http://www.europarl.europa.eu/topics/treaty/pdf/amst-en.pdf
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Chapter 1. The foundation of the social dimension in the European Union

1.1 Crucial steps via treaties towards social policy

The European Union (EU) is a unique economic and political union® between
28 European countries.®* EU is often considered as ‘sui generis’®? status. The scholars
have used the Latin phrase in order to explain the uniqueness of the EU. One of the
main reasons is its legal system, which comprehensively rejects any use of retaliatory
sanctions by one-member state against another.>® To understand the function of the EU
and how it behaves, we need to perceive the coherence of the Founding Treaties. As
Founding Treaties, we refer to the first three treaties, the treaty of Paris, establishing
the European Coal and Steal Community (ECSC) in 1951 and the two treaties of Rome
establishing the European Economic Community (EEC) and the European Atomic
Energy Community (EURATOM) in 1957. It turned out that integration was less of an
automatic process. Hence, the Founding Treaties were consequently reformed several
times by new ones. The Founding Treaties of the European Economic Community were
oriented to single market goals; social development was a ‘side effect’. It is worth
mentioning that the economic integration was the primary motivation for the expansion
of the EU’s action in adopting social measures and for the advanced role of the Member
States in the social field. The development of the social dimension of European
integration has been a ‘step-by-step’ procedure which continued to evolve.>

The revisions of the European treaties involve European social policy.
Noteworthy, the most critical improvements have been introduced via treaties.>® The

term of social policy refers to the whole range of public policies that concern society in

%0 Europa, Goals and values of the EU. Available at: https://europa.eu/european-union/about-eu/eu-in-
brief_en#from_economic_to_political_union

5L A referendum was held on Thursday 23 June, 2016, to decide whether the UK should leave or remain
in the European Union. Leave won by 51.9% to 48.1%. The referendum turnout was 71.8%, with more
than 30 million people voting.

52 | atin, literally: of its own kind. The legal nature of the EU is widely debated because its mixture
of intergovernmental and supranational elements  causes it to share characteristics with
both confederal and federal entities.

53 See among others, D. Chryssochoou. (2009). Therorizing European Integration, 2™ edition. London
and New York, Routledge.

5 L. Hantrais, (2007). Social Policy in the European Union, 3rd edn, Basingstoke: Palgrave Macmillan.
%5 T. Hervey, (1998). European Social Law and Policy, Longman: London and New York; F. Scharpf.
(1997). Economic Integration, Democracy and the Welfare State, Journal of European Public Policy
4(1), 18-36.
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general. The practices of social policies have as their object social needs and social risks
to those citizens who due to their economic and financial competitive orientation of
society is not a priority for the market economy. In the broad sense of the term social
policies are meant those policies of the social state (employment, health, insurance,
etc.) which are made after income redistribution processes, institutional regulation and
benefits policies.*®

According to Richard Morris Titmuss®’ father of the academic foundation of
social policy, one policy must have three objectives: the well-being of citizens, making
use of economic and non-financial means and its redistributive resource practice.®
Social policy is an interdisciplinary field of study of whether society understands and
addresses social needs.>®

As far as the European integration is concerned, the need for common social
policies in the European area was presented to combat the issues that arise mainly in
the areas of employment and social protection. The first steps have been characterized
by aversion and have the characteristics of a first exploratory effort to meet social needs.
The first discussions took place when the founding treaties of the Union were
concluded, but the most decisive steps were taken by the 1990s and then, when the
social needs of the Member States seemed to be affected by the common economic
policy they followed. The Treaty of Maastricht in 1992, which gave the Community a
social dimension, was the focal point, and one year later, with its constitution White
Paper on Social Policy, it seems that European leaders are beginning to realize that only
the development of the common market is not enough to achieve the goals that have
been set. Although the steps taken in the context of the founding treaties of the Union
are progressing, it appears to have a more auxiliary role and the Member States to be
the ones who finally make the decisions on which they will follow as far as their social
character is concerned. It also appears that the economic and social policy of the Union

is directly dependent on each other, and often it is involved or shaping the other. This

% Th, Sakellaropoulos. (2011). H kovewvixh moiitiks ¢ svpomaikic évwong, Dionikos, Athens.
5 R, Titmuss. (1958). Essays on the Welfare State, Policy Press, Bristol University Press; R, Titmuss.
(1974), Social Policy: An Introduction, George Allen and Unwin, London. Google Scholar; R, Titmuss.
(1951). Social Administration in a Changing Society, British Journal of Sociology, 2, 83-97.
58D, Venieris. (2015). Kowvwvixr molitih). Evvoisc kou oyéoeig. Topos, Athens.
%9 Ibid.
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is linked to the view that the economy is one that can exacerbate or mitigate social

problems and, accordingly, social conditions are those that can affect the economy.

Table 1. Evolution timeline

Paris Rome Single Maastri  Amsterdam Nice Lisbon
Treaty Treaty&  European cht Treaty Treaty Treaty
1951  Euratom Act Treaty 1997 2001 2007

1957 1986 (TEU)
1992

Articles Article 1182  Protocol Mention to Article = Charter of

48 -51 14 the ESC and 137 Fundamen
referred to the (social  tal Rights
Social Community  exclusi = equal legal
Policy Charter of the on) power
Fundamental with the
Social Rights Primary
of Workers®° Law (A. 6)

White | Open Method = Charter

Bible of of
Coordination = Funda
mental
Rights

Community  Mention
Charter of to the
the ECHR
Fundamental
Social
Rights of
Workers®*

% 1t was only adopted by the United Kingdom in 1998 as part of the integration of the principles of the
Charter into the Amsterdam Treaty.

61 Community Charter of the Fundamental Social Rights of Workers, adopted in Strasbourg on 9
December 1989 by the member states, with the exception of the United Kingdom, OJ C 013 12.02.1974.
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31974Y0212(01)
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1.1.1 The Rome Treaty®

The 1957 Treaty of Rome, the founding treaty on which the EU Primary Law®? is based,
created the European Economic Community (EEC), that later evolved into the
European Community (EC) and, subsequently, the European Union (EU). The roots of
European social policy are found in the Rome Treaty; however, because the national
sovereignty of the six original nations®* was still highly protected during this early stage
of the EU, no decision-making authority was granted. The dominant ideology granted
by Rome was that social programmes would be funded through economic growth that
was brought about through integration, rather than via regulatory or distributive
methods. The core of the social sphere was focused on the rise of standards of living.
The main role of the European Commission was to promote ‘closer relations’ between
the Member States in the social field. Specifically, in the field of employment, Article
3c mentioned the abolition of obstacles to freedom of movements for persons, services
and capital. Part 3, Title 11l Chapter 1 also introduced Social Policy by referring to
labour law and working conditions; vocational training; social security, workplace
safety and collective bargaining. Social issues were considered under Articles 48-52 of
the Rome Treaty, which provided for the free movement of workers, services, capital,
and goods; something which was important for an efficient integrated market to be
achieved. Allowing for the free movement of production factors meant permitting
workers to take their benefits along with them. It also prevented social discrimination
in the member states to which they moved. In addition, the Treaty also established equal
pay between men and women. The principle of equal pay without discrimination by sex
was to be founded on work of equal value (Article 119).5

It was admitted that the above could only be fulfilled through conducting
studies, sharing opinions and arranging consultations. The hesitation feeling of the

Member States was apparent. As far as the Commission’s role is concerned according

%2 Treaty establishing the European Economic Community (EEC Treaty) signed in Rome on 25 March
1957. It is also known as ‘Treaty Establishing the Communities’ (TEC). Available at:
http://www.ab.gov.tr/files/ardb/evt/1_avrupa birligi/1_3 antlasmalar/1 3 1 kurucu_antlasmalar/1957
treaty establishing_eec.pdf

8 Primary law (primary or original source of law) is the supreme source of law of the European Union
(EV), that is it prevails over all other sources of law. The Court of Justice is responsible for securing that
primacy through a variety of forms of action, such as the action for annulment (Article 263 of the Treaty
on the Functioning of the European Union (TFEU) and the preliminary ruling (Article 267 of the TFEU).
8 That is, France, Germany, Italy, Belgium, Netherlands and Luxembourg.

% Article 143 of the Lisbon Treaty which is on force till today.
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to Articles 193—8 was to monitor and report on the progress made in these areas in
consultation with the European Economic and Social Committee (EESC). The aim of
the Committee was to improve the democratic expression in the European integration
and to familiarize the citizens with the EU. The Committee plays a dual role as a
‘facilitator’ and ‘institutional mentor’. %

Another tool for promoting employment and social inclusion is the European
Social Fund (ESF). According to Article 1255 the Treaty of Rome established the
European Social Fund to support unemployed workers through grants for vocational
training and resettlement. The goals of the ESF are to create more and better jobs and
to avoid social exclusion. These principles were added later to the Europe
2020 strategy® for generating smart, sustainable and inclusive growth in the EU.

In a general framework, the Rome Treaty is characterized with vague
expressions regarding its provisions in the social realm. For instance, Article 130a9 of
the Treaty stated, “The Community shall develop and pursue its actions leading to the
strengthening of its economic and social cohesion. "®® In a nutshell, under the Rome
Treaty, social policy power was under the control of the member states and the newly

formed European Community had limited interference in that policy area.

% M. Westlake, (2016). The European Economic and Social Committee — the House of European
Organised Civil Society, London: John Harper Publishing.

57 Part 3, Title V111, Chapter 2, A.123-125.

88Europa. Europe 2020 strategy.

Available at: https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-
coordination/eu-economic-governance-monitoring-prevention-correction/european-
semester/framework/europe-2020-strategy en

% The term ‘social cohesion’, as used in the Treaty of Rome, is very specific including the harmonization
of some social measures to enable the movement of workers within the EU.
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1.1.2 The Single European Act’®

Evolving the Single Market purpose, the EuropeaOn Community signed the Single
European Act (SEA) in 1986. During that period, the EU (former European
Community) expanded from nine to twelve’* Member States. The SEA was a treaty that
mostly revised the existing treaties as far as the social policy is concerned. It required
improvements at the decision-making capacity of the Council of Ministers. The SEA
also illustrated the need for strengthening the powers of the European Parliament. A
fact that obtains more significance since the EP had been elected for the first time in
1979. SEA also connected economic unification to welfare policies. Specifically, it
introduced a social charter that identified the social obligations of the EU. For instance,
it included the right to freedom of movement, employment and remuneration, improved
living and working conditions, social protection, and vocational training as well.

The Member States bore the responsibility of implementation of the social
measures, since the SEA did not have the force of law. Business and labour union
should have cooperated in order to apply the necessary actions. It is worth mentioning
that the decision-making authority on social issues remained to the European Council.
As a result, numerous member governments tried to avoid control on social policy.
However, the EU’s progress at the economic integration worked as motivation and
created an increasing need for improvements in national policies. Welfare budgets were
oriented to that direction.

To sum up, the SEA did not change the core of the social policy that was secured
by the EC Treaty. The main alterations were the elimination of barriers to the freedom
of movement of workers and the creation of the single market. An important step
forward was the establishment of the qualified majority voting (QMV) in the Council
to ‘encourage improvements, especially in the working environment, as regards the
health and the safety of the workers’ (Article 118a). Section 2 of A.18a also is an
example of the adding value of the SEA which stressed that: “Such directives shall

avoid imposing administrative, financial and legal constraints in a way which would

70 SEA was signed in 1986 and entered into force in 1987. It was a single legal instrument to ensure the
completion of the EEC’s internal market by the end of 1992. It inserted into the EEC Treaty a number of
new legal bases for Community action, esp. on economic and social cohesion.
https://www.avrupa.info.tr/fileadmin/Content/EU/bir_bakis/SingleEuropeanAct-TekSenet.pdf

" In 1973 was the first enlargement of the EU; UK, Denmark and Ireland became MS.
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hold back the creation and development of small and medium-sized undertakings”. The
enhancement of the social dialogue was another breakthrough to the social dimension
of the EU and the reorganization of the EU social funds (A. 130a-¢)."2

2R, Geyer, (2007). Exploring European Social Policy, Polity Press.
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1.1.3 The Maastricht Treaty’®

The 1991 Maastricht Treaty revised once again the Rome Treaty. The Maastricht Treaty
is the most known one because of its radical character; it altered the European
Community to the present European Union and facilitated even more the development
of the Single Market.

An adding value of the Maastricht Treaty was the Subsidiarity principle,’
which was formally introduced by the Maastricht Treaty, and included a reference to it
in the Treaty establishing the European Community (TEC). “The principle of
subsidiarity and the principle of proportionality govern the exercise of the EU’s
competences. In areas in which the European Union does not have exclusive
competence, the principle of subsidiarity seeks to safeguard the ability of the Member
States to take decisions and action and authorizes intervention by the Union when the
objectives of an action cannot be sufficiently achieved by the Member States, but can
be better achieved at Union level, by reason of the scale and effects of the proposed
action”.” In Section 3b on Subsidiarity principle, Maastricht states that:
“...the EU may act in the broad areas where it has competence only when objectives of
proposed action cannot be sufficiently achieved by member states. ” During the period
between the Treaties of Maastricht and Amsterdam, the EU accepted three additional
applicant states,’® increasing its membership to fifteen European nations. Hence, the
continually enlargement of the Union from its original six members (1957) to fifteen
members (1995) introduced a wide diversity of opinion. As a result, it was demonstrated
rather difficult to agree on issues regarding social policy that required a unanimous
voting within the European Council. While the Member States initially wanted to
restrict Union’s decision-making authority, they actually further complicated their
ability to make a decision. Over the years, these factors enabled the Commission to

invoke Section 3b frequently and legitimately when any complex issue was under

3 Treaty on European Union, signed in Maastricht on 7 February 1992. It is also known as the Treaty
on European Unity (TEU). Available at: https://europa.eu/european-
union/sites/europaeu/files/docs/body/treaty_on_european_union_en.pdf

4 Article 5(3) of the Treaty on European Union (TEU) and Protocol (No 2) on the application of the
principles of subsidiarity and proportionality.

"SEuropean Parliament, The Principle of Subsidiarity. Auvailable at:
http://www.europarl.europa.eu/ftu/pdf/en/FTU_1.2.2.pdf

8 In 1995 Austria, Finland, and Sweden acceded to the European Union (EU).
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discussion. For that reason, EU possesses the strongest level of influence and autonomy
in the economic area; the decision-making ability of the European institutions is more
powerful than the individual’s member nations. As for the Social Policy, the Maastricht
Treaty adopted Protocol N. 14. However, the background of this initiative raises an
interest, since this discourse created controversial opinions regarding the extension of
community competences in the social field. The appending protocol regarding this area
is signed by eleven member states, with the exception of the United Kingdom’’ which
was opposed. The Protocol notes “that 11 Member States ‘wish to continue along the
path laid down in the 1989 Social Charter [and] have adopted among themselves an
Agreement to this end”. The Social Policy Protocol (Protocol No. 14) to the Maastricht
Treaty allowed the Member States to apply community regulations in the social area.
The Social Policy Agreement which was annexed to Protocol No. 14 defined the
community lines of work in the social domain and created the legal framework for
negotiation and consultation between social partners at a European level.”® The Protocol
created a number of institutional changes which generated the potential for a substantial
intensification of social policy development. In general, the changes included: an
expansion of the consultative powers (the co-decision procedure) of the Parliament, the
creation of the qualified majority voting in the Council in new areas of social policy
(health and safety, working conditions, information and consultation of workers, equal
opportunities and treatment for men and women, and integration for people, excluded
from the labour market), which promoted the ‘social dialogue’ between capital and

labour.”

MUK benefited from an opt-out.

8 p. Cechin-Crista, et all, (2013). The Social Policy of the European Union. International Journal of
Business and Social Science, 4(10), 16-25. [Special Issue — August 2013]. Retrieved from:
http://ijbssnet.com/journals/\Vol 4 No 10 Special_lIssue_August 2013/2.pdf

R, Geyer, (207), ibid.
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1.1.4 The Amsterdam Treaty®

The 1999 Amsterdam Treaty brought advances both for employment and social policy.
Amsterdam was significant because a new paragraph has been added to the Preamble
of the TEU,8 which confirms the Union's attachment to the fundamental social rights
as defined in the Council of Europe's European Social Charter signed at Turin on 18
October 1961 and in the 1989 Community Charter of the Fundamental Social Rights of
Workers.®2 It has been characterized as an innovative one, because for the first time
within the European integration a treaty was devoted to social policies. Until then,
employment was addressed only in terms of it being a ‘by-product’ of economic
integration. Although, employment was a crucial challenge for many EU Member
States, past treaties approached it in relation to the Single Market project. A new Title
on Employment, or "employment chapter”, is included in the TEC under Title VI which
sets the objective of working towards the development of a "coordinated strategy for
employment and particularly for promoting a skilled, training and adaptable workforce
and labour markets responsive to economic change".®> Amsterdam Treaty mentioned
that each government was required to prepare an annual assessment (Article 4 of the
employment chapter) of employment strategies. Where necessary, the Council can
make recommendations to Member States on their employment policies. It also
established the Employment Committee with advisory status to promote cooperation
on employment and labour market policies (Article 6 of the employment chapter). &
Furthermore, every member state ought to have participated in problem-solving and
brain-storming at the European level. Other social issues deemed of paramount

importance in Amsterdam included environmental policy®® and the Common

8 Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European
Communities and Certain Related Acts, European Communities, 1997. Available at:
http://www.europarl.europa.eu/topics/treaty/pdf/amst-en.pdf

81 Part One Substantive Amendments, Article 1§1.

82 Community Charter of the Fundamental Social Rights of Workers, adopted in Strasbourg on 9
December 1989 by the member states, with the exception of the United Kingdom, OJ C 013 12.02.1974.
Available at: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CEL EX%3A31974Y0212(01)

8 T. Weber, (1997). Amsterdam Treaty brings small advances for employment and social policy.
Eurofound. Retrieved from:
https://www.eurofound.europa.eu/observatories/eurwork/articles/amsterdam-treaty-brings-small-
advances-for-employment-and-social-policy

8 Ibid.

8 Community responsibilities in relation to environmental protection are also strengthened and the
concept of sustainable development is evoked in the Preamble of the Treaty.
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Agricultural Policy (CAP) that subsidizes EU farmers. Moreover, principles of non-
discrimination and equality referred to Article 119 in which a new paragraph is added
allowing the Council, using the co-decision procedure, to adopt measures so as to
ensure the application of the principle of equal opportunities and equal treatment of
men and women in employment, including the principle of equal pay for work or work
of equal value. It is also worth mentioning that Amsterdam strengthened the EP by
extending the number of policy areas in which they may exercise their powers under
co-decision voting procedures. Co-decision allowed the EP to veto legislation in
specific policy areas and to consult with the Council in a "conciliation committee” to
iron out differences in their respective drafts of legislation.

An important aspect of Amsterdam Treaty was also the adoption of the Open
Method of Coordination (OMC).2® The first area applied to the OMC was the
employment sector and has since been extended to other sectors.®” Whilst the character
of the OMC is non-binding, it is a remarkable complementary tool in shaping social
policy. The Open Method of Coordination (see Chapter 1.2.2), first introduced as a form
of soft law in the 1998 Employment Guidelines,® was extended to other areas of social
policy, providing a mechanism for a more cooperative approach to social integration.®

8 At the 1996 Florence European Council, a strategy was agreed on that became the model for what
the later 2000 Lisbon European Council was to entitle the Open Method of Coordination (OMC).

87 F Scharpf, (2002). The European Social Model. Copying with the challenges of diversity. JCMS:
Journal of Common Market Studies, 40(4), 645-670. doi: 10.1111/1468-5965.00392

8 Employment Guidelines in 1998 (OJ C30/01 28.01.1998) as a means of strengthening social inclusion
through employment.

8 L. Hantrais, (2017). The Social Dimension in EU and UK Policy Development: Shaping the Post-
Brexit Legacy, Working Paper CI1S/2017/04 Centre for International Studies London School of
Economics,1-33.

Retrieved from: http://www.lse.ac.uk/international-relations/assets/documents/cis/working-papers/cis-
working-paper-2017-04-hantrais.pdf
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1.1.5 The Nice Treaty®

The 2001 Nice Treaty came at a time of renewed interest in the European Social Policy.
The Charter of Fundamental Rights of the European Union was adopted by the
European Council, Parliament and Commission in December 7, 2000 and includes
provisions regarding civil, political, economic, and social rights. These provisions are
rounded by regulations of the community institutions in specific domains of social
policy such as work legislation, work conditions, employment, gender equality,
discrimination, or community social dialogue. What is more; the new treaty introduced
revisions to the EU’s decision-making procedures that would bring implications for
social policy development in the UK. In paving the way for enlargement,®® the Nice
Treaty proposed a re-weighting of votes to ensure that the influence of the smaller
countries would not become disproportionate to their size. The treaty extended QMV
and applied the co-decision procedure with the European Parliament,®? which the
Thatcher Government had also opposed, to, anti-discrimination measures, mobility and
specific actions for economic and social cohesion.®®

In Nice alongside the amended treaty, the European Council also adopted the
Commission’s Social/ Policy Agenda (SPA)* which forms the roadmap for the
modernization of the European social model and the realization of the ambitious new
goal.® The SPA seeks to align and promote the Union’s economic, employment, and
social policies in a triadic model. Through a new Article 144 of the EC Treaty, the
Treaty of Nice incorporates within the treaty the Social Protection Committee which
had been established by the Council pursuant to the conclusions of the Lisbon European
Council. Two members for each country raised the responsibility to monitor the social

% Treaty of Nice Amending the Treaty on European Union, the Treaties Establishing the European
Communities and Certain Related Acts, 2001/C 80/01 10.03.2001. http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:12001C/TXT&from=EN

% In 2004 ten more nations became MS.

92 D. Chryssochoou et all. (2003). Theory and reform in the European Union, 2" edition, Manchester
and New York, p. 100.

9 L. Hantrais, ibid.

% European Commission Communication: Social Policy Agenda, COM (2000), 379 final.

% M. Andenas, and J. A Usher, (2003). The Treaty of Nice and Beyond: Enlargement and Constitutional
Reform. Hart Publishing, Oxford and Portland, Oregon. Google Scholar. Retrieved from:
https://books.google.gr/books?id=0eu3ZZagpghlC&pg=PA271&Ipg=PA271&dqg=the+nice+treaty+for+
social+policy&source=bl&ots=Q_ 8792voH8&sig=yvXi9EGL71L0OQYdg6527JEA2g-
0&hl=el&sa=X&ved=0ahUKEwjO44KtiozaAhXP3KQKHfWnACBQBAEIYjAH#v=0onepage&qg=the
%20nice%20treaty%20for%20social%20policy&f=false
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https://books.google.gr/books?id=Oeu3ZZqpqhIC&pg=PA271&lpg=PA271&dq=the+nice+treaty+for+social+policy&source=bl&ots=Q_8792voH8&sig=yvXi9EGL71LOQYdq6527JEA2g-0&hl=el&sa=X&ved=0ahUKEwjO44KtiozaAhXP3KQKHfWnAC8Q6AEIYjAH#v=onepage&q=the%20nice%20treaty%20for%20social%20policy&f=false

status, promote exchange of information and prepare reports and opinions. In a section
on the European Social Agenda, the Nice Presidency Conclusions stressed the
‘indissoluble link between economic performance and social progress’, seen as ‘a major

step towards the reinforcement and modernization of the European social model’.%

% European Council — Nice 7-10 December 2000. Conclusions of The Presidency. (see European
Parliament, 2000: IV A.13). Available at: http://www.europarl.europa.eu/summits/nicel_en.htm
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1.1.6 The Lisbon Treaty®’

On 1 December 2009, the Treaty of Lisbon entered into force. Its content was developed
around 2001-2003 by the so-called European Convention, convened especially to give
birth to a European Constitution.?® After the failure of the Draft Treaty Establishing a
Constitution for Europe with the French and Dutch refusals in the ratification process
of the Treaty,*® the Lisbon Treaty entered into force in 2009. Concerning this very
recent development, there are very slight differences in the field of social policy when
it is compared with the Draft Constitutional Treaty.'%

The Lisbon Treaty® significantly amended the Treaty on the European Union
(TEU) as well as the former EC Treaty, renamed Treaty on the Functioning of the
European Union (TFEU). The turning point of the European Social Policy was the fact
that the Charter of Fundamental Rights'® became legally binding on the EU institutions
and on national governments just like the EU Treaties themselves (see Chapter 1.2.2).193
It is added that the Charter of Fundamental Rights (hereinafter referred to as the
Charter) shall have the same legal value as the Treaties, but it is also explicitly asserted
that the Charter shall not extend in any way the competences of the Union as defined
in the Treaties. Furthermore the Charter shall be interpreted in accordance with the
general provisions in Title VII of the Charter governing its interpretation and
application and with due regard to the Explanations referred to, in the Charter that set
out the sources of those provisions (Article 6 TEU).2** The Charter strengthens the

protection of fundamental rights by making these rights more visible and more explicit

9 Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European

Community OJ 2007 C 306/01 17.12.2007, Common Provisions. Available at” http://www.lisbon-

treaty.org/wcm/the-lishon-treaty/treaty-on-european-union-and-comments/title-1-common-

provisions/9-article-5.html

% Treaty establishing a draft Constitution for Europe, signed in Rome on 29 October 2004, OJ C310

16.12.2004. Available at: https://europa.eu/european-

union/sites/europaeu/files/docs/body/treaty establishing_a_constitution_for_europe en.pdf

% The draft Constitutional Treaty was submitted at the European Council meeting in Rome in 2003, and

signed on 29 October 2004 by the 25 member states and three candidate countries, but was blocked when

the French and the Dutch electorates failed to ratify it in national referenda held in May and June 2005.

100, Hantrais, ibid, p.15.

101 The Lisbon Treaty gives the EU full legal personality.

102 The Charter was initially solemnly proclaimed at the Nice European Council on the 7" December

2000. At that time, it did not have any binding legal effect.

103 See Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the

European Communities art. 1(8), 2007 O.J. C 306. at 13.

104 N, Bruun., K. Lorcher., I. Schomann, (2012). The Lisbon Treaty and Social Europe. Hart Publishing.
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for citizens, as well. The Charter® demonstrates the evolution of the EU legal order of
the single market to a community of fundamental rights. The fact that the Charter has
become legally equal with the European Primary Law stresses on European nature as a
system of values; a democratic union in which human rights are accorded a high degree
of respect.’®® The Charter consists of 54 Articles divided into seven chapters. The first
six chapters contain substantial fundamental rights provision, and the final chapter
contains the general clauses which relates to the scope and applicability of the Charter.
It embodies civil and political rights of the third generation. Poland and the UK,
however, secured a protocol to the Treaty relating to its application in their respective
countries. The intention of Protocol 30 (TFEU 2010/C 83/01, article 1) was to prevent
the European Court of Justice or any court of Poland or the UK from being able to find
‘that the laws, regulations or administrative provisions, practices or action of Poland or
of the United Kingdom are inconsistent with the fundamental rights, freedoms and
principles that it reaffirms’.1%’

A far-reaching step of the Lisbon Treaty was the Article 6 (2) TEU that refers
that ‘Union shall accede the European Convention for the Protection of Human Rights
and Fundamental Freedoms’ (see Chapter 2.2.3). The accession of the European Union
to the European Convention for the Protection of Human Rights and Fundamental
Freedoms (hereafter the ECHR) denotes the process through which the EU as a part of
the community of 45 European States. That concludes that the EU has agreed to be
under the supervision of the European Court of Human rights and hence to comply with
its decisions. It is noteworthy, that the accession of the EU to the ECHR has been
characterized as a turning point in European legal history because it will make it
possible, at last, for individuals and undertakings to apply to the European Court of
Human Rights for review of the acts of EU institutions. However, in December 2015
the negotiated agreement was put to the Court of Justice for opinion without a positive
outcome. It ordered that the agreement did not provide for sufficient protection of the
EU's specific legal arrangements and the Court's exclusive jurisdiction. For the time

being, no new accession agreement has been drafted, but both the Parliament and the

105 Charter of Fundamental Rights of the European Union, OJ C 364/1 18.12.2000. Available at:
http://www.europarl.europa.eu/charter/pdf/text_en.pdf

196\, Scmale, (2010). Europe as a cultural reference and value system, European History Online.
Retrieved from: http://ieg-eqo.eu/en/threads/theories-and-methods/europe/wolfgang-schmale-europe-
as-a-cultural-reference-and-value-system

107 |, Hantrais, ibid.
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Commission underline the need for EU accession. Till now the accession has been
postponed. The discourse of this decision has divided the scholars, some claim that
accession would be promising, whilst others express doubts about the contribution into
the EU.

Finally, the Treaty of Lisbon aims to create a more democratic and transparent
Europe, by giving a stronger role to the European Parliament and national parliaments
as well as more opportunities for citizens’ participation. In that framework, the
strengthened role for the European Parliament, aims to enhance democracy and increase
legitimacy in the functioning of the Union.%® Through the Lisbon Treaty it has been
introduced the concept of ‘social market economy’. It was claimed that the Lisbon
Treaty, had the potential to become Europe’s ‘Maastricht for Welfare’. Because of the
instruments that introduced it could balance market and non-market objectives.%®
Ironically though the EU has never been so far from incorporating this promising
concept due to the global economic turmoil. When the Treaty entered finally into force,

the EU had just entered the post-financial crisis phase.**

108 |_, Hantrais, ibid.

109 See in more detail M. Rhodes, (2000). Lisbon: Europe’s Maastricht for Welfare? ECSA Review, 13(3),

2-7.

110 A, Crespy, (2016). Welfare Markets in Europe, Palgrave Studies in European Political Sociology.
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1.2 Momentous instruments

Table 2. Benefits and shortcomings

Legal Status

Main Critique

v

Equal to primary law

X
Soft-Law

Principles — no Rights

Non-binding

A role as producers of

social standards

Policy instrument

Non-legislative activities
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1.2.1 The Charter of Fundamental Rights

The European Union has attempted to address the controversy created by the lack of a
European bill of fundamental rights. Thus, the EU has drawn up the Charter of
Fundamental Rights as decided by the leaders of the Member States at the Cologne
Summits!t (June 1999) and Tampere (October 1999). The task was assigned to a
special committee of 62 people, called the ‘Conference’.12 The Charter was accepted
by the European Council in Nice in December 2000 and was the subject of a solemn
declaration by the European Parliament, the Council and the Commission. The Charter
based on the fundamental rights and freedoms recognized by the European Convention
on Human Rights, the constitutional traditions of the EU Member States, the Council
of Europe's Social Charter the Community Charter of Fundamental Social Rights of
Workers, and other international conventions to which the EU or its Member States are
parties. The year 2009 saw the ratification of the Lisbon Treaty and the Charter of
Fundamental Rights of the European Union was finally integrated and became legally
binding. The Charter includes fundamental civil rights which are linked to Union
citizenship and social rights as well. It is divided into six Titles: Dignity (Articles 1-5),
Freedom (Articles 6 to 19), Equality (Articles 20-26), Solidarity (Articles 27-38),
Democracy (Articles 39-46) and Justice (Articles 47-50). The Charter enshrines
between civil and political rights and a series of social rights and guarantees, which are
mostly included in the "Solidarity" section. However, Member States have reservations
about the adoption of a list of social rights. Specifically, The United Kingdom and
Poland raised objections as it supported the existence of the Charter only as a political
declaration.’®* In the negotiations leading up to the signing to the Lisbon

Treaty, Poland and the United Kingdom secured a protocol'* to the treaty relating to

111 Cologne European Council, 3—4 June 1999, Conclusions of the presidency. Annex IV—European

Council decision on the drawing up of a charter of fundamental rights of the European Union.

Available at: www.europarl.europa.eu/summits/kol2_en.htm#an4

112 See in more detail Tampere European Council 15 And 16 October 1999. Presidency Conclusions.

European Parliament. Available at: http://www.europarl.europa.eu/summits/tam_en.htm

113D, Anderson Q.C., and C. C. Murphy, The Charter of Fundamental Rights: History and prospects in

Post —Lisbon Europe, European University Institute Working Papers, Department of Law 2011/08, p.4

and 9-12. Retrieved from:

http://cadmus.eui.eu/bitstream/handle/1814/17597/L AW_2011 08.pdf?sequen

114 Article 1(1) states that the "Charter does not extend the ability of the Court of Justice of the European

Union, or any court or tribunal of Poland or of the United Kingdom, to find that the laws, regulations or

administrative provisions, practices or actions of Poland or of the United Kingdom are inconsistent with

the fundamental rights, freedoms and principles that it reaffirms". Article 1(2) then says that the Title IV
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the application of the Charter of the Fundamental Rights in their respective countries.
Besides these Member States, Sweden also expressed the fear that a high level of social
benefits would be hindered by the possible introduction of a minimum level of social
protection. Yet the French were not prepared to accept a Charter without a significant
number of social rights.

Under Article 51 (1), “the provisions of this Charter are addressed to the
institutions, bodies, offices and agencies of the Union with due regard for the principle
of subsidiary and the Member States only when they are implementing Union law”. The
EU Charter of Fundamental Rights since its proclamation in Nice in 2000, even before
it was incorporated into the draft Constitutional Treaty and before the Treaty of Lisbon,
although it was formally a political declaration and did not have legal binding,
however, in practice, it developed a pre-action, creating some indirect effects. From the
early year of 2000 the Charter was referred by the Prosecutors General of the ECJ, the
Court of First Instance!® of the European Communities (ECJ), bodies of the Union,
such as the European legislator and the judges of the ECtHR and then the ECHR itself,
even national courts. Significant are the Viking Line*¢ and Laval'*” judgments claiming
they refer to the purely social right of negotiation and collective action, including the
right to strike. The European Court of Justice, in accordance with paragraph 43 of the
Viking Line judgment, recognized the right to take collective action, including the right
to strike, as enshrined in several international and European texts, including the Charter
of Fundamental Rights of the EU. The same findings also result in the Laval
judgment.’® Through the recognition of the above social rights, there has been a further
step in the direction of the roadmap towards binding the Charter, as it is remarkable that
these decisions were made before the ratification of the Lisbon Treaty (see Chapter
3.3.2). Progress in relation to the protection of fundamental rights has been sealed by
bringing the Charter into a legally binding text of the same magnitude as the Treaties,

while ensuring a level of transparency, clarity and legal certainty in the field of the

of the Charter, which contains economic and social rights, does not create justiciable rights, unless
Poland and the UK have provided for such rights in their national laws.
115 Prior to the coming into force of the Lisbon Treaty on 1 December 2009, the General Court of EU
(EGC) was known as the Court of First Instance.
116 Case 438-05 The International Transport Workers® Federation and The Finnish Seamen’s Union v
Viking Line [2007] ECR 1-10779.
117 Case 341-05 Laval and Partneri Ltd [2007] ECR 1-11767.
118 G, Katrougalos, (2007). The (Dim) Perspectives of the European Social Citizenship. Jean Monnet
Working Paper 5/07.
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protection of fundamental rights, the legitimacy of the EU and the European integration
is decisively promoted. The Charter becomes part of the primary law of the Union and
now performs the following triple function. Firstly, it helps to interpret the law since
both secondary Union law and national law must be interpreted in the light of the
provisions of the Charter. Secondly, its provisions can be used as a basis for judicial
scrutiny of legislative acts of both the Union institutions and the national authorities as
long as they are within the scope of European law. Thirdly, it remains a source of
inspiration for the abstraction of general principles of the European law. At the same
time, its value in relation to the ECtHR is “upgraded”, since the Court takes as its
starting point the rights enshrined in the Charter, applies them on the basis of its pre-
existing case law and the relevant case law of the European Court of Human Rights;
relies only in a second phase and only if necessary on the provisions of the ECHR’.
However, the distinction imposed by Article 52 (5) of the Charter by saying
‘rights’ and “principles’ creates restrictions on the judicial protection of provisions
containing principles, as it states that: “The provisions of this Charter which contain
principles may be implemented by legislative and executive acts taken by institutions,
bodies, offices and agencies of the Union, and by acts of Member States when they are
implementing Union law, in the exercise of their respective powers. They shall be
judicially cognisable only in the interpretation of such acts and in the ruling on their
legality.” This distinction between ‘rights’ and ‘principles’ mainly concerns social
rights. This distinction, therefore, is of particular importance in applying and invoking
them before the courts because, according to the above provision, the ‘principles’ do
not have direct effect such as the rights. It is also noteworthy that, according to the
explanations of the Charter relating to Article 52 (5), paragraph 5, “the principles do
not however give rise to direct claims for positive action by the Union's institutions or
Member States authorities ”.*'° Nevertheless, once again, the Court is competent to
clarify each time the exact nature and legal status of the rights of the Charter, since the
boundaries between the two are liquid and the terms ‘right’ and ‘principle’ are used

119 Official Journal of the European Union C 303/17 - 14.12.2007. See also European Union Agency
for Fundamental Rights, EU Charter of Fundamental Rights, Article 52 - Scope and interpretation.
Available at: http://fra.europa.eu/en/charterpedia/article/52-scope-and-interpretation-rights-

and-principles
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indiscriminately to examine whether the social provisions of the Charter can give rise

to direct claims.

58



1.2.2 The Open Method of Coordination

The Open Method of Coordination is an essential tool for shaping social protection in
EU, as it encourages the exchange of information, knowledge, experience and good
practice among Member States. The Open Method of Coordination (hereinafter referred
to as the OMC) is used on a case by case basis to succeed co-operation and to agree
common goals and guidelines for Member States; sometimes backed up by national
action plans as in the case of employment and social exclusion. In this framework, the
OMC was adopted!?° at the European level Council of Lisbon (3/2000) with a view to
facilitating implementation of the strategic goal of the decade (2000-2010), which then
stood: “to become the EU the most competitive and dynamic knowledge-based economy
in the world capable of sustainable economic growth with more and better jobs and
greater social cohesion”.?! The new governing mode was established by the
Maastricht Treaty (Articles 98-104 TEC) for the purpose of co-ordinating national
economic policies through ‘broad economic policy guidelines’ and recommendations
of the Council'?? and it was again used by the Amsterdam Treaty to develop a co-
ordinated strategy for employment (Articles 125-128 TEC).Without creating a new
treaty base, the Lisbon summit then introduced the generic label of OMC and resolved
to apply it not only to issues of education, training, R&D and enterprise policy, but also
to ‘social protection’ and ‘social inclusion’.1%3

Initially, the Open Coordination Method was applied to the fields of the
economic policy (General guidelines for the Economic Policy, Stability and Growth
Pact) and the employment strategy (Employment Strategy, 1997), and afterwards
Lisbon (2000) became the central tool for shaping social policy in the EU.2* Thus, the
OMC has gradually been implemented in its fields of social inclusion (2000), pensions

120 The roots of the OMC, however, go back to the so-called Luxembourg process which was adopted at
the meeting of the European Council in Luxembourg in 1997 with a view to the implementation of the
European employment strategy. It had been introduced in the Amsterdam Treaty, but was inspired by the
idea in the Maastricht Treaty of 1993 about macro-economic co-ordination.

121 |isbon European Council 23 And 24 March 2000 Presidency Conclusions. Available at:
http://www.europarl.europa.eu/summits/lisl_en.htm

122 D, Hodson, and I. Maher, (2001), The Open Method as a New Mode of Governance: The Case of Soft
Economic Policy Co-ordination. Journal of Common Market Studies. 39(4), 719-46. doi: 10.1111/1468-
5965.00328

123 F, Scharpf, The European Social Model. Copying with the challenges of diversity, ibid.

124 A, Passas, and T. Tsekos, (2009). EOviks Aioiknon xoa Evporaixi Oloxiipwon, Papazisis, Athens,
p. 509.
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(2001) and health (2004), where (from 2006 onwards) the OMC process takes place
within a revised and streamlined scheme, under the umbrella of social protection and
social inclusion (or otherwise social OMC). It is worth mentioning that OMC is a tool
which is moving away from the ‘Community method’.!® It is a form of
intergovernmental policy-making that does not result in binding EU legislative
measures and it does not require EU countries to introduce or amend their laws. It is a
part of the new forms of EU governance'?® and is based on the principle of
subsidiarity,'?’ as it is designed to subordinate Member States to gradually develop their
policies. The OMC in the European Union may be described as a form of ‘soft’ law. A
severe critique has been made as far as the non-binding status is concerned of this policy
making tool.*?® It is also claimed that it has institutional weaknesses such as the lack of
effectiveness, the lack of democratic legitimacy deficits. When compared with
traditional hard legislation, the soft law approach was intrinsically too weak to achieve
its stated ambitions.*?°

In short, the Open Method of Coordination has been opted by the EU for a new
governing mode in order to protect social Europe. The Lisbon Treaty emphasizes even
more the social framework of the Union. In the social policy field, the Treaties now

contain three references to the OMC:
() In the most general terms, in Article 5(3) TEU.78

(i) In Article 153(2)(a) TFEU

125 Community method is described as the ordinary legislative procedure as it is mentioned at Article 294
TFEU.

1%6See in more detail C. Radaelli, (2008). Europeanization, Policy Learning and New Modes of
Governance, Journal of Contemporary Policy Analysis: Research and Practice, 10(3), 239-254.
doi:10.1080/13876980802231008 and S. Borras, and K. Jacobsson, (2004). The open method of
coordination and new governance patterns in the EU, Journal of European Public Policy, 11(2), 185-
208. doi: 10.1080/1350176042000194395

127p_ Syrpis, (2002). Legitimising European Governance: Taking Subsidiarity Seriously within the
Open Method of Coordination, EUI Working Paper LAW No 2002/10, European University Institute,
Florence. Retrieved from: http://cadmus.eui.eu/bitstream/handle/1814/188/law02-
10.pdf;jsessionid=77EQ49E898F3481FE94E363594935133?sequence=1

128 \/, Hatzopoulos, (2007). Why the Open Method of Coordination is Bad for you: A Letter to the EU.
European Law Journal, 3/2007, 309-342. doi: 10.1111/j.1468-0386.2007.00368.

129 vandenbroucke, (2017). Comparative Social Policy Analysis in the EU at the Brink of a New Era,
Journal of Comparative Policy Analysis: Research and Practice, 19(4), 390-402. doi:
10.1080/13876988.2016.1168618
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(iii) In Article 156 TFEU

The new Avrticle 156 (formerly Article 140 TEC) of the Treaty of Lisbon, which directly
recognizes the Open Coordination method as an EU tool to enhance cooperation
between Member States in the field of social policy and introduces one obligation to
inform the European Parliament regularly about developments in the social OMC.

All in all, the "European Social Agenda", as defined through the OMC, aims at
the optimum adaptation of social protection systems to its market pressures and
budgetary constraints, but also at facilitating 'Re-commodification’ of the work. The
point, then, is to help Member States to discover smarter and more effective ways of
adapting to the economic pressures the single internal market exerts. Another point to
bear in mind is that during the first years of the Europe 2020 strategy, it concerns the
crucial importance of economic policy: one cannot build a sustainable social policy on

unsustainable financial and economic policies.**

130 £ vandenbroucke, ibid.
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1.2.3 The Social Dialogue

Social dialogue is an essential element of the ‘European social model’ that gained
recognition in the Amsterdam Treaty. Social dialogue refers to the discussions,
consultations, negotiations and joint actions that occur between social partners
(representatives of management and labour) and the trade unions.®3! The fact that they
participate actively to designing European social policy has developed the social
dialogue to a fundamental instrument. Thus, it plays a crucial role in fostering
competitiveness and fairness. By defining European social standards, it enhances the
economic prosperity and social well-being. Besides the influence at the labour market
and work, social dialogue helps at creating jobs, promoting economic growth and
providing workplace fairness. It is worth mentioning, that the European Commission is
responsible to encourage and support social dialogue. The ‘social partners’ role is to
provide the Commission with an opinion or recommendation on the subject. 1%

Articles 151-156 of the Treaty on the Functioning of the European Union
(TFEU) offers the Legal basis. Furthermore, the objectives of the Social Dialogue are:
under Article 151 TFEU, “The Union and the Member States shall have as their
objectives the promotion of employment, improved living and working conditions, so
as to make possible their harmonisation while the improvement is being maintained,
proper social protection, dialogue between management and labour, the development
of human resources with a view to lasting high employment and the combating of
exclusion”. Hence, the purpose of social dialogue is to encourage European governance
through the involvement of the social partners in decision-making and the
implementation process.

As far as the levels are concerned, there are two levels of Dialogue: the cross-
industry level, covering the economy as a whole and the sectoral, covering workers and
employers in more than 40 specific sectors of the economy.

131 The ILO has a broad working definition of social dialogue, reflecting the wide range of processes and
practices which are found in different countries. Its working definition includes all types of negotiation,
consultation or simply exchange of information between representatives of governments, employers and
workers, on issues of common interest relating to economic and social policy (ILO Declaration).
132 Under Article 155 TFEU social partners can start negotiations on the matter themselves.
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Figure 1. Consultation and negotiation procedure under Articles 154 and 155
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There are two types of dialogue: The bipartite social dialogue and the tripartite social

dialogue.

The European Commission was engaged from the early years with the task of
promoting close cooperation between Member States. According to the Treaty of Rome
the right of association and collective bargaining between employers and workers were
at Commission’s priority. However, there was a significant delay throughout the years.
In 1985 at the initiative of Commission President Jacques Delors, the Val Duchess

social dialogue!®®

process, aimed to involve the social partners, represented by the
European Trade Union Confederation (ETUC), the Union of Industries of the European
Community (UNICE) and the European Centre of Public Enterprises (CEEP), in the
internal market process.’®* The outcome of these meetings was rather helpful for
starting the discourse for social issues such as employment, education, training. In
1986, the Single European Act (Article 118b) created a legal basis for the development
of ‘Community-wide social dialogue’. The term of bipartite social dialogue refers to
dialogue between employers’ organizations and workers, as well as negotiations held
within its framework.'® The action of the European social dialogue was supported with
the establishment of a steering committee which in 1992 became the Social Dialogue
Committee (SDC).1% The Committee meets three to four times a year. Another
important milestone was the Agreement on Social Policy which was signed by all the
Members States except the United Kingdom to the Maastricht Protocol on Social
Policy. The Maastricht Treaty laid the foundations for European Community legislation
as well as European collective bargaining.'®” As mentioned above, the Treaty of
Amsterdam was the one that made the social dialogue a fundamental component by
incorporating the Agreement on Social Policy into the EU law. 3 Cross-industry

results of this process were the adoption of framework agreements on parental leave

133 The bipartite cross-industry social dialogue also called ‘Val Duchesse Dialogue’.

134 A, Kennedy, Social Dialogue. European Parliament.

Available at: http://www.europarl.europa.eu/ftu/pdf/en/FTU_2.3.7.pdf

135 According to Article 154 TFEU, the Commission must consult the social partners before taking any
action in the field of social policy. The social partners may then choose to stop the Commission’s
imitative and negotiate an agreement among themselves.

136 The Social Dialogue Committee (SDC) is the main forum for bipartite social dialogue at European
level.

137 M. Ramos, (2018). Reconstructing Social Dialogue. Perspectives on Federalism, 10(1), 146-174.
d0i:10.2478/pof-2018-0008

138 F, Scharph, The European Social Model. Copying with the challenges of diversity, ibid.
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(1995), part-time working (1997) and fixed-term work (1999), which were
implemented by Council directives.’*® What is more, via the Treaty of Lisbon the
Article 152 TFEU was added which refers that: ‘the Union recognizes and promotes
the role of the social partners at its level, taking into account the diversity of national
‘systems’ and that ‘it shall facilitate dialogue between the social partners, respecting
their ‘autonomy’. Under the Article 153 TFEU Member States also gain the possibility
to entrust the social partners with the implementation of a Council decision adopted on
ratification of a collective agreement signed at European Level. 4

The European tripartite social dialogue involves the European institutions
(Commission, and were appropriate, Council and European Council), as well as the
social partners. At the early years of the European integration, it was considered
important to facilitate minimum standards of making those conditions that bind all
Member States. Thus, Union tried to involve economic and social stakeholders in
drawing up European legislation. The Article 152 TFEU acknowledges the role of the
Tripartite Social Summit for Growth and Employment. Tripartite cross-industry social
dialogue is related to political and technical issues, particularly in areas such as
macroeconomic policies, employment, social security, education and training.'*
Undoubtedly, European social dialogue is a fundamental instrument for change, as it
attempts to combine competitiveness with solidarity. It is claimed that countries which
adopt Social Dialogue tend to have stronger, more stable economies. Enhancing
European social dialogue in its various forms could improve the functioning of
organizations by offering security and adaptability. Each Member State develops its
political and social democracy; thus, the management of economic and social spheres
requires properly organized social partners capable of negotiations at regional, sectoral
and interprofessional levels. Facing the Member State's different agenda social dialogue
struggle to balance economic interests. In response, social policies are limited to a

subsidiary role.1#2

139 European Parliament, Social Dialogue.

Auvailable at: http://www.europarl.europa.eu/factsheets/en/sheet/58/social-dialogue

140 European Parliament, ibid.

1411 M. Buchner, and L. llieva, (2017). European Social Dialogue, A Hidden Phenomena of the
Intercultural Dialogue in Europe. Scientific Journal of Polonia University, 22(3), 130-138. doi:
10.23856/2216

142 1n its resolution of 19 January 2017 on a European Pillar of Social Rights, Parliament called for
updating of European social standards, including the provisions on working time.
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1.2.4 The European Social Fund

The European Social Fund (hereinafter referred to as the ESF) was first set down in
1957 via the Rome Treaty. The main role of the ESF was to develop employment
opportunities and occupational mobility within the Union (ex- Community). The ESF
has always been a primary policy instrument in the social field. The ESF was
established to prevent and tackle the unemployment, to increase educational
opportunities and to improve the functioning of the labour market. It is important to
mention that each Member State and each region is responsible for its own strategy.
During the funding period the MS develop an operational programme (OP) that must
be approved by the European Commission.

Due to the changing circumstances on the labour market the role and the
functioning of the ESF were revised several times since 1957. Under the Articles 162-
164,174, 175, 177 and 178 of the Treaty on the Functioning of the European Union the
ESF till today “aim to render the employment of workers easier and to increase their
geographical and occupational mobility within the Union, and to facilitate their
adaptation to industrial changes and to changes in production systems, in particular
through vocational training and retraining”. The ESF is implemented within the

framework of seven-year programming periods.'*3

143 The first step involves negotiations between the EU Member States, the European Parliament and the
European Commission on the fundamental strategic direction and the amount of funding within the
Multiannual Financial Framework.
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Table 3. The History of the ESF

1957

1957-
1971

1972-
1983

1988

1989-
1993

1994-
1999

1997

2000-
2004

2007-
2013

2014-
2020

Establishment of the European Economic Community and the birth of the ESF

First Funding Period Establishing a balance between MS

The third ESF setting the course for structural changes

Delors Plan is adopted

The fourth ESF
Support for disadvantaged regions

Creation of a funding instrument for structural policies

Treaty of Amsterdam

MS coodrinate labour market

Strengthening transnational cooperation and supporting processes of convergence

The current EFS

Creating better jobs and an inclusive society

Source: European Commission, 2019.
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The current seven-year funding period for the ESF started at the begging of 2014. 144

The goals of the current ESF are the following:

I.  sustainable integration of long-term unemployed into jobs subject to social

security contributions,
ii.  support for job-related language training,

iii.  helping people with a migrant background acquire qualifications that lead

to labour market integration that is in line with those qualifications,
iv.  measures related to the skills shortage and demographic change and

v. helping disadvantaged young people and young adults obtain general
education school-leaving qualifications and helping them transition to or
integrate into training or work.

vi.  social inclusion

vii.  gender equality, non-discrimination and equal opportunities
viii.  the implementation of reforms, in particular in the fields of employment,

education, training and social policies

The legal framework of the European Social Fund consists of two regulations: The
Regulation (EU) No 1303/2013 laying down common provisions on the European
Structural and Investment and the Regulation (EU) No 1304/2013 on the European
Social Fund (the ESF Regulation).

What is essential to mention is that the Youth Employment Initiative (YEI)
complements the ESF actions addressing youth unemployment. In 2012 youth
unemployment rate was more than 25%. Thus, the European Council launched the
Youth Employment Initiative (YEI) to provide support to young people. The YEI is

one of the main financial resources to promote the implementation of Youth

144 European Commission, European Social Fund.
Available at: http://ec.europa.eu/esf/main.jsp?catld=35&langld=en
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Guarantee.* The YEI exclusively addressed to young people who are not in education,
employment or training, including the long term unemployed or those not registered as
job-seekers. The YEI is implemented in accordance with the ESF rules. Of the total
budget of €8.8 billion for the period 2014-2020, €4.4 billion comes from a dedicated
Youth Employment budget line, which is complemented by €4.4 billion plus from ESF

national allocations.1#®

The ESF is part of the general Union budget and is categorized as non-compulsory
expenditure. In the 2014-2020 funding period, the European Union has established the
same implementation rules for all European Structural and Investment Funds (ESI
funds), among them the ESF. 7 The ESF budget!*® for 2014-2020, corresponds to 19
% of the budget reserved for all ESI Funds and 7.95 % of the Multiannual Financial
Framework (MFF) 2014-2020.14°

As illustrated in Figure 2, Member States have decided to spend most of the
ESF allocation on the thematic objective 'Sustainable and quality employment,

followed by 'Educational and vocation training' and 'Social inclusion'.

145 The Youth Guarantee is a commitment by all Member States to ensure that all young people under
the age of 25 years receive a good quality offer of employment, continued education, apprenticeship,
Traineeship within a period of four months of becoming unemployed or leaving formal education.

See more at: European Commission, Employment, Social Affairs & Inclusion. The Youth Guarantee.
Available at: http://ec.europa.eu/social/main.jsp?catld=1079&langld=en

146 European Commission, Employment, Social Affairs & Inclusion.Youth Employment Initiative (YEI).
Available at: http://ec.europa.eu/social/main.jsp?catld=1176

147 ESF Programme Brochure. The European Social Fund — Funding Period 2014 — 2020.European Social
Fund for Germany.

148 The ESF allocation is €86.405.02 billion.

149Buropean Parliamentary Research Service. M. Svasek, (2017). European Social Fund, Briefing How
the EU budget is spent. Retrieved from: https://epthinktank.eu/2017/02/27/how-the-eu-budget-is-spent-
european-social-fund/
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Figure 2. ESF Contribution to thematic objectives 2014-2020 (€billion)
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Training 27,1

Social Inclusion 21,1
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Source: European Commission, 2017.

For the next long-term EU budget 2021-2027 the Commission proposes to further
strengthen the Union’s social dimension with a new and improved European Social
Fund, the European Social Fund Plus (ESF+) and a more effective European
Globalisation Adjustment Fund (EGF).**® The European Social Fund Plus, will be
the main financial instrument to strengthen Europe’s social dimension, by putting the
principles of the European Pillar of Social Rights into practice (see Part I, Chapter 6.1).
The Commission is proposing a total budget of €101 billion in current prices for the
period 2021-2027. The European Social Fund Plus is the result of a merging of the
existing European Social Fund, the Youth Employment Initiative (YEI), the Fund for

150 European Commission Employment, Social Affairs & Inclusion European Social Fund. Available
at: http://ec.europa.eu/esf/main.jsp?catld=67&langld=en&newsld=9118
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Aid to the Most Deprived (FEAD), the EU Programme for Employment and Social

Innovation (EaSI) and the EU Health programme.

151 1bid.
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1.2.5 The Social Action Programme

Social Action Programmes (SAPs) may take the form of non-legislative activities and
less of the form of legislative proposals. The European Commission has launched the

SAPs to ameliorate the promotion of the EU’S social objectives.

The first Social Action Programme was introduced in 1974 at the Summit of October
1972. By a resolution adopted in 21 January 1974, the Council of Ministers approved
the SAP involving more than 30 measures over an initial period of three to four years.

The main objectives'®? were the following:

i.  The attainment of full and better employment in the Community.
ii.  The improvement of living and working conditions.
iii.  The increased involvement of management and labour in the economic and

social decisions of the Community and of workers in companies.

In December 1989, the European Commission was instructed to draw up an ASP which
was aimed at implementing the Charter of the Fundamental Social Rights of Workers

containing 47 proposals for initiatives as regards the social and labour rights.

Later, the Maastricht Treaty’s Protocol and Agreement on Social Policy
introduces the appropriate amendments that tackle the obstacles to implementation of

the fundamental social rights of workers promised by the Charter.

In the framework of Social Policy Agenda EU and European Commission
initiated ASP which ran from 1998 to 2000 and was followed by its Social Policy
Agenda 2000-2005. The next Agenda 2006-2010 run under the Lisbon Strategy and
which came to an end in 2010 and was followed by EU’s current framework policy
Europe 2020 Strategy, which contains a range of targets in the employment and social
policy field. The cornerstone might be the European Pillar of Social Rights, endorsed

in November 2017 and gives new momentum to initiatives at European level.

152 European Foundation for the Improvement of Living and Working Conditions Social Action
Programme. Available at: https://www.eurofound.europa.eu/observatories/eurwork/industrial-relations-
dictionary/social-action-programme
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Chapter 2. The contribution of the Council of Europe
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The Council of Europe was founded in May 1949 by ten European states as a broad
regional international organization for the intergovernmental and parliamentary
cooperation of its members. It seeks the unity of its members in order to preserve the
principles considered as their common heritage and to promote their economic and
social progress. The Council of Europe remains firmly committed to democratic
principles and is rightly considered to be the largest and most important political
international organization in Europe. The United Nations’ Universal Declaration of
Human Rights®™* (adopted in 1948) recognized “the unity and indivisibility of
fundamental rights, including civil and political rights on the one hand and social and
economic rights on the other hand”. The Council of Europe in order to give binding
legal force to the rights of the milestone document of the Universal Declaration,
adopted two separate treaties: The European Convention on Human
Rights guaranteeing civil and political rights, adopted in 1950 and the European Social
Charter guaranteeing social and economic rights, in 1961.1%°

153 See in more detail Vienna Declaration and Programme of Action Adopted by the World Conference
on Human Rights in Vienna on 25 June 1993.

1%4United Nations, The Universal Declaration of Human Rights. Available at:
http://www.un.org/en/universal-declaration-human-rights/index.html

155 Council of Europe, European Social Charter and European Convention on Human Rights. Available
at:  https://www.coe.int/en/web/turin-european-social-charter/-european-social-charter-and-european-
convention-on-human-rights
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2.1 The European Convention on Human Rights

In the early years of the European integration several democratic deficits arose.
Therefore, the ECHR obtained a pivotal role to the protection of the fundamental rights
within the Union (ex-Community). Article 6 of the TEU'® recognizes the ECHR
among the sources of fundamental rights. The ECHR shifted the notion of dignity
protection from the political and legal area into reality and introduced control

mechanisms.

Table 4. The Evolution of the European Convention within the Council of Europe

Adoption

and entry into force Rome, 4 November 1950

In force on 3 September 1953

Developments
16 protocols have been adopted between 1952 and 20137

States The Convention has been ratified by all 47 Member States to
and  substantives  the Council of Europe.’® Although not all States have
rights covered accepted some rights covered by the new protocols, all of
them are bound at least by the 14 provisions covering

substantive rights in the 1950 Convention

Scope States are bound to guarantee respect of the Convention rights
to any person within their jurisdiction

Supervisory body | The European Court of Human Rights, set up on 21 January
1959 and it is composed of 47 judges, elected by the
Parliamentary Assembly of the Council of Europe for a non-

renewable term of 9 years

%6 |t also provides that the EU shall accede to the ECHR.
157 The two latest 2013 protocols are not yet into force.
158 As from 1974, any new member State accessing the Council of Europe must sign the Convention
and ratify it within one year.
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Supervisory Judicial assessment of State or individual applications by the

mechanism European Court of Human Rights, leading to judgments
finding violations or non-violations of the Convention, or to
friendly settlements

Follow-up of The Committee of Ministers of the Council of Europe

violations supervises the implementation by the respondent State of the
individual and general measures that the Committee of
Ministers considers to be required to remedy the violation

found and prevent new ones from occurring.

Especially, the ECHR provides for Rights related to social protection in Article 4 § 2
which prohibits forced and compulsory labour,**® Article 11 which recognizes freedom
of association,'® Article 1 of Protocol No. 1 concerning the protection of property and
Article 2 of Protocol No. 1 that ensures the right to education.®*

The existence of its own judicial system, the European Court of Human Rights
(hereinafter referred to as the ECtHR), is a notional difference between the protection
of fundamental rights guaranteed by the European Convention on Human Rights and
other international documents.*¢?

The European Convention on Human Rights through the broad interpretation
of the Strasbourg Court has incorporated any social claims into the substantive rights
expressly enshrined in the Convention despite the opposing theoretical views on the
extension of the scope of the ECHR on social rights. Thus, the ECtHR has often given
its case law a strong social dimension. This is particularly important because of the

option which any person has as well as a non-governmental organization or group of

159 Article 4 par. 2 requires that “No one shall be required to perform forced or compulsory labour”.
160 Article 11 in par. 1 mentions that: “Everyone has the right to freedom of peaceful assembly and to
freedom of association with others, including the right to form and to join trade unions for the protection
of his interests 7, and in par. 2. : “No restrictions shall be placed on the exercise of these rights other
than such as are prescribed by law and are necessary in a democratic society in the interests of national
security or public safety, for the prevention of disorder or crime, for the protection of health or morals
or for the protection of the rights and freedoms of others. This Article shall not prevent the imposition of
lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the
administration of the State”.
161 ECtHR, 7Dec, 1976 Kjeldsen and others v. Denmark, Series A, No. 23 § 50.
162 The ECtHR has been characterized as the guardian of the Convention.
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individuals have to submit an application against contracting states, when the state
violates their rights under the European Convention on Human Rights.*®® In 1979 via
the most important decision Airey c. Irlande!® the ECtHR found that although the
ECHR refers to civil and individual rights, some of them are in accordance with
economic and social values. A social right may be linked to another right which is
guaranteed by the ECHR, therefore is not excluded from the scope of the Convention’s
protection. An example of a wide interpretation of certain individual rights to include
important social rights is the Marchx v. Belgium!® judgment in which the ECtHR
extended family protection as enshrined in Article 8 (1)1 of the ECHR, arguing in
favor of the natural family. According to the Court's opinion, "family life", within the
meaning of Article 8, includes at least the ties between near relatives, for instance those
between grandparents and grandchildren, since such relatives may play a considerable
part in family life. The ECtHR recognized that mother-to-child relationship, even
without marriage, is a true family and does not differ from anything legitimate.
Consequently, the biological affinity of the child with the mother giving birth falls
within the protective framework of Article 8(1). The Court concurs that Article 8 makes
no distinction between the "legitimate” and the "illegitimate” family. There are also
examples of applying Article 8 that the ECtHR has shown reluctant to find positive
social rights. Within the Article 8, the Strasbourg Court has rejected several attempts to
recognize socio-economic obligations within substantive rights provisions. The ECtHR
in Jitka Zehnalové and Otto Zehnal v. the Czech Republic*®’ considered that Article 8
was not applicable in the case. The applicants were a woman with a physical disability
and her husband who claimed that the fact that many public buildings were not
equipped with access facilities for people with impaired mobility, violates their right to
respect for private life, under Article 8 of the ECHR. Finally, the Court argued that

163 Any person, having exhausted the available remedies under national law, may apply to the European
Court of Human Rights on the ground of breach of the Convention.

164 Airey v Ireland [1979]. Application no. 6289/73. See in more detail: P. Thornberry, (1980). Poverty,
Litigation and Fundamental Rights: A European Perspective, The International and Comparative Law
Quarterly, 29(2/3), 250-258. Retrieved from http://www.jstor.org/stable/758965 and S. Egan, L.
Thornton, and J. Walsh, (2014). The ECHR and Ireland: 60 Years and Beyond, Bloomsbury, Dublin.
165 Marckx v. Belgium [1979]. Application no. 6833/74, Council of Europe: European Court of Human
Rights, 13 June 1979. Available at: http://www.refworld.org/cases, ECHR,3ae6b7014.html

166 Article 8 (1) Everyone has the right to respect for his private and family life, his home and his
correspondence.

167 Jitka Zehnalova and Otto Zehnal v. the Czech Republic [2002] Application no. 38621/97.
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there was not a direct link between the measures the state was urged to take and the
applicant’s private life.8

Furthermore, with the progressive widening of the concept of property to
which social content has been given, the claims for social benefits, due to their property
nature, are also protected by the ECHR. The Strasbourg case law'®® recognizes that
claims for social benefits form, under certain conditions, a property right protected by
Article 1 of the First Additional Protocol. However, in relation to the design and
implementation of social policies, according to the case law of the ECtHR, there seems
to be a wide margin of appreciation for each state. Especially for the level of social
security benefits, the ECHR does not apply a legislative restriction on grounds of public
interest. The Valkov v. Bulgaria case!’® emphasizes the concept of the Strasbourg Court
regarding the pension system changes that the Member States adopt during periods of
recession. The ECtHR reviewed the applications lodged by nine Bulgarian nationals
who claimed that the statutory cap on their pensions breached their rights under the
ECHR.1™ Rather than determining whether the pensions claimed constituted
‘possessions’ within the scope of Article 1 P. 1, the Court simply assumed that the
article was applicable.’? The Court concluded that there had not been a violation. In
other words, the ECtHR found that this provision did not infringe Article 1 of the P.1
stating that the maximum age limit for retirement pensions was intended to serve a
public interest. 173

All in all, the protective scope of the ECHR was considered to cover only civil
and political rights, yet the Strasbourg Court introduced social rights into the protective
sphere of the ECHR with its interpretative dynamism. Gradually, the judgements
proved the most significant documents of the ECtHR. Thus, the case-law seems to
suggest that the neat division of socio-economic rights from civil and political rights is

shrinking. The ECtHR succeeds to enshrine human dignity and expand the variety of

188 A, Hedero, (2007). Social security as a human right, Council of Europe Publishing, Retrieved from:
https://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-23(2007).pdf

169 See in more detail Gaygusuz v. Austria [1996]. Application no. 17371/90.
170 valkov and Others v. Bulgaria [2011]. Application no. 2033/04, 19125/04, 19475/04, 19490/04,
19495/04, 19497/04, 24729/04, 171/05 and 2041/05.
11 valkov and Others v. Bulgaria, ibid.
172 |bid, paras. 87 and 113.
173 E, Brems., and J. Gerards, (2013). Shaping Rights in the ECHR: The Role of the European Court of
Human Rights. Cambridge University Press, New York.
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human rights. The ECHR is a living instrument with a progressive and above all
anthropocentric character.}’* For this reason, the ECtHR has as its basic principle the
corrective and dynamic evolutionary interpretation of the ECHR. According to it,
jurisprudence should not be stagnant, but must go dynamically in response to evolving
sociopolitical needs and respond to the modern spirit of international change and time,
always serving the human rights and fundamental freedoms of the individual beyond

state feasibility and the interests of the countries.

174 Tyrer v. United Kingdom [1978]. Application no. 5856/72.
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2.2 The European Social Charter

Regarding the economic and social field, the European Social Charter (hereinafter
referred to as the ESC) has been referred as the “social counterpart” of the European
Convention on Human Rights (ECHR). It was adopted in 1961 by the Council of
Europe and it was entered into force in 1965. Approximately 47 countries!’® signed the
ESC though with reservations and derogations in some time.1’® Nevertheless, according
to the Part 111 of the ESC ““any state ratifying the Charter must undertake to be bound
by at least 5 of Articles 1,5,6,12,13,16 and 19 and by such a number of Articles or
numbered paragraphs, provided that the total number of Articles or paragraphs is not
less than 10 Articles or 45 numbered paragraphs of Part Il of the ESC”. In a nutshell,
the ESC demands the signatory states to take legal and administrative actions in
handling life and security. The ESC based on a ratification system, enables states, under
certain conditions, to choose the provisions they are willing to accept as binding
international legal obligations. They are encouraged to progressively accept the
Charters’ provisions.”’

The text of the ESC consists of five parts, as follows: Part | is the ‘political
declaration’ of the ESC which contains principles and rights that the Contracting Parties
recognize as a common goal of their policy. Part Il sets out the rights reserved by the
Contracting Parties.

Articles 1 to 19 of the European Social Charter!”® list the following

fundamental rights:

o Article 1- The right to work
o Aurticle 2- The right to just working conditions
o Aticle 3- The right to safe and healthy working conditions

o Article 4- The right to fair remuneration

175 See Table 5 as far as the countries that signed and ratified the ESC till today.

176 The European Social Charter was signed by thirteen member States of the Council of Europe in Turin
on 18 October 1961 and entered into force on 26 February 1965. See in detail D. Harris, (1964). The
European Social Charter. International and Comparative Law Quarterly, 13(3), 1076- 1087.
d0i:10.1093/iclqaj/13.3.1076

17 Council of Europe, The Charter in four steps. Available at: https://www.coe.int/en/web/turin-
european-social-charter/about-the-charter

18Council of Europe, “Details of Treaty No.035, European Social Charter”. Available at:
http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/035
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o Atrticle 5- The right of workers and employers to organize

o Article 6- The right to bargain collectively

o Article 7- The right of children and young persons to protection

o Atrticle 8- The right of employed women to protection

o Atrticle 9- The right to vocational guidance

o Atrticle 10-the right to vocational training

o Article 11- The right to protection of health

o Atrticle 12-The right to social security

o Atrticle 13- The right to social and medical assistance

o Article 14- The right to benefit from social welfare services

o Article 15- The right of disabled persons to vocational training, rehabilitation
and social resettlement

o Article 16- The right of the family to social, legal and economic protection

o Article 17- The right of mothers and children to social and economic protection

o Article 18- The right to engage in a gainful occupation in the territory of other
Contracting Parties

o Article 19- The right of migrant workers and their families to protection and

assistance

Part 111 as mentioned above introduces the undertakings as far as the ratification is
concerned. Part IV defines the control system. Part V provides the exceptions and
limitations of the implementation of the ESC, the relations with domestic law and
international agreements, the implementation by collective agreements, the territorial
application, the signature, ratification and entry into force, the amendments and the
denunciation. Finally, the annex sets out the scope of the ESC in relation to protected

persons and introduces clauses on the rights.”®

The social and economic rights guaranteed by the European Social Charter of 1961

were extended by the Additional Protocol of 19888 which added the following rights:

o Atrticle 1 — Right to equal opportunities and equal treatment in matters of

employment and occupation without discrimination on the grounds of sex

179 Council of Europe, European Social Charter, collected texts 7™ edition, updated: 1%t January 2015.
180 For more information see explanatory report on the Additional protocol of 1988 available at:
https://rm.coe.int/ COERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000
16800ch346
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o Atrticle 2 — Right to information and consultation
o Atrticle 3 — Right to take part in the determination and improvement of the
working conditions and working environment

o Article 4 — Right of elderly persons to social protection

Until the mid 1990s the recognition of the ESC was quite weak. Unfortunately, the
Committee of Independent Experts could not shed light on the factors because its
conclusions were obscure and undisclosed. The fact that the ESC could not be invoked
before national judicial bodies certainly caused the Charter’s ineffectiveness. However,
the ‘revitalization’ of the ESC which was launched in November 1990 changed several
shortcomings. Through the improvement of the ESC the Council of Europe aimed to
‘reset’ its superiority setting the European standards at Human Rights protection.
Needless to say, that was the period the European Union (then European Economic
Community) adopted its own Community Charter of Fundamental Social Rights of
Workers.'® In order to implement the ‘relaunching process’ the Council introduced an
ad hoc intergovernmental committee. The so-called CHARTE-REL!? prepared a
Protocol Amending the European Social Charter (Turin Protocol).*®® This Protocol
opened for signature in Turin on 21-22 October 1991.%84 Although, the Turin Protocol
has never entered into force (because it did not obtain the ratifications needed),®® the
discourse proved constructive. In a nutshell, the supervisory system via the proposed
changes understood its function and its role better, so as to offer impressive results to
the relations between the Committee of Independent Experts and the Governmental
Committee and also to their general practice. The benefits of the Turin Process were

numerous:

181 European Parliament, The European Social Charter in the context of implementation of the EU
Charter of Fundamental Rights. p.7. Available at:
http://www.europarl.europa.eu/RegData/etudes/STUD/2016/536488/1IPOL_STU(2016)536488_EN.pd
182 This Committee was made responsible for drafting proposals aimed to improve the Charter’s
effectiveness and in particular way its supervisory machinery perated. One of the aims of the Charte-Rel
Committees’ mandate was to reinforce the effectiveness of the rights guaranteed by the ESC and
particularly to increase the participation of the social partners. See in more detail The Social Charter of
the 20™ Century, Council of Europe Publishing, 1997, p. 52.

183 See CHARTE-REL (90)2, 1 et seq.; CHARTE-REL (90)23, 1. See also the text of the Protocol in
Annex 1.

184 The conference was held to mark the 30th anniversary of the signing of the European Social Charter.
185 bid.
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» Amending protocol of 1991

The contribution of the amending protocol of 1991'% could be summarized in the
improvement of the supervisory mechanism.*” In other words, the Protocol confirms
the political role of the Committee of Ministers and of the Parliamentary Assembly of

the Council of Europe.

> Additional protocol of 1995 Providing for a System of Collective Complaints'8®

In 1995, an Additional Protocol to the European Social Charter Providing for a
System of Collective Complaints was adopted. This instrument “allows NGOs and
organisations of employers and of workers to seek a declaration that certain laws and
policies of the States parties are not compatible with their commitments under the
Charter, without having to exhaust any local remedies which may be available to those
aggrieved by such measures .8 Despite its many innovative features, the Protocol
entered into force already on 1 July 1998, after the number of 5 initial ratifications had

been reached.
» Revised European Social Charter of 1996

In 1996, the Revised Charter does not bring changes to the control mechanism of
the original Charter, but it enriches the list of the rights protected: the Revised Charter
includes the 19 original guarantees listed in the 1961 instrument, sometimes with
certain reformulations. It is gradually replacing the initial 1961 treaty. The ESC
(revised) guaranteed fundamental social and economic rights. It takes into
consideration the evolution which has occurred in Europe since the ESC was adopted
35 years from the initial treaty. The Revised European Social Charter of

1996 embodies!® in one instrument Articles 1-19 in Part Il of the Revised Charter,

"%Council of Europe, “Details of Treaty No.142, European Social  Charter”
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/142

187 Council of Europe, The Amending Protocol reforming the supervisory mechanism. Available at:
https://www.coe.int/en/web/turin-european-social-charter/the-amending-protocol-reforming-the-
supervisory-mechanism

18 G. de Burca., and B. de Witte, (2005). Social Rights in Europe. Oxford University Press, p. 285.

189 G. de Beco, (2012). Human Rights Monitoring Mechanism of the Council of Europe. Routledge, New
York, p.73.

190 Council of Europe, Details of Treaty No.163 European Social Charter (revised). Available at:
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/163
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adding the list of the four guarantees contained in the Additional Protocol of 1998

(Articles 20-23) and completing the list by adding eight other rights:

©)

©)

Articles 24- The right to protection in cases of termination of employment
Article 25- The right of workers to the protection of their claims in the event of
the insolvency of their employer

Avrticle 26- — The right to dignity at work

Article 27-The right of workers with family responsibilities to equal
opportunities and equal treatment

Article 28-The rights of workers’ representatives in undertakings and facilities
to be accorded to them

Acrticle 29- The right to information and consultation in collective redundancy
procedures

Acrticle 30-The right to protection against poverty and social exclusion

Article 31-The right to housing

Finally, the Revised Charter also provides some amendments as follows:

reinforcement of principle of non-discrimination

improvement of gender equality in all fields covered by the treaty
better protection of maternity and social protection of mothers
better social, legal and economic protection of employed children

better protection of handicapped people
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Table 5: Ratification of the 1961 European Social Charter and the European Social Charter 1996 (Revised)

Member States

Signatures

21/09/1998
04/11/2000
18/10/2001
07/05/1999
18/10/2001
03/05/1996
11/05/2004
21/09/1998
06/11/2009
03/05/1996
04/11/2000
03/05/1996
04/05/1998
03/05/1996
03/05/1996

07/10/2008

Ratifications

14/11/2002
12/11/2004
21/01/2004
20/05/2011
02/09/2004
02/03/2004

07/06/2000

27/09/2000

11/09/2000
21/06/2002
07/05/1999



_ )
_*

30/06/2000
29/06/2007
03/05/1996
07/10/2004
04/11/1998
04/11/2000
03/05/1996
29/05/2007
09/10/1991
08/09/1997
11/02/1998
27/07/2005
03/11/1998
05/10/2004
22/03/2005
23/01/2004
07/05/2001
25/10/2005
03/05/1996

22/08/2005
18/03/2016
20/04/2009
04/11/2000
05/07/1999
26/03/2013

29/06/2001
27/07/2005
08/11/2001

03/03/2010
03/05/2006
07/05/2001

25/06/1997

30/05/2002
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_ 14/05/1997 07/05/1999
_ 14/09/2000 16/10/2009
_ 22/03/2005 14/09/2009
_ 18/11/1999 23/04/2009
_ 11/10/1997 07/05/1999
_ 23/10/2000 06/05/1980
_ 03/05/1996 29/05/1998
_ 27/05/2009 06/01/2012
_ 06/10/2004 27/6/2007
_ 07/05/1999 21/12/2006
_ * 07/11/1997
_ 47 B+ 45 =47 f+34=43

Source: Council of Europe, 2017.

The SRR EI G BN ETd G (el¥Igle| correspond to the dates of signature or ratification of the 1961 Charter; the other dates correspond to the signature or
ratification of the 1996 revised Charter. * States of which ratification is necessary for the entry into force of the 1991 Amending Protocol. In practice, in

accordance with a decision taken by the Committee of Ministers, this Protocol is already applied.
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The recognition of Human Rights becomes more important and obtains a legal value,
when it is accompanied by an effective control system. This issue had been the crucial
aim of the “revitalization process” as it is mentioned above. The control system of the
European Social Charter has been based on a multileveled monitoring mechanism for
the implementation of its social policy. It is quite impressive that in the process are
involved experts, committees, governments, employers, non-governmental
organizations. The monitoring mechanism is based on the international law and has

enriched in 1995 by the Collective Complaints Procedure.

The European Committee of Social Rights monitors compliance with the
European Social Charter under two separate procedures: through reports drawn up by
States parties (Reporting system) and through collective complaints (Collective
Complaints procedure).t®!

The ESC bases its supervision on national reports. It sets up an international
control system of its application by the Parties. In other words, the Parties are obliged
to submit an annual report!®? regarding the accepted provisions of the ESC indicating
how they implement the Charter in law and in practice. The European Committee of
Social Rights (former Committee of Independent Experts) studies the reports'®® and
makes a decision on whether or not the conditions in the countries concerned are in
conformity with the ESC. In a case that a Party takes no action on a decision of
nonconformity of the European Committee on Social Rights, the Committee of
Ministers may address a recommendation to the Party, asking it to alter the situation in
law and in practice. The Committee of Ministers ‘work’ is prepared by a Governmental
Committee of the European Social Charter and European Code of Social Security
comprising representatives of the governments of the Parties to the ESC, assisted by
observers representing European employers’ organization and trade unions.'%*

Although, the reporting system does not apply any real sanctions for infringing

191 |_odged by the social partners and non-governmental organisations.

192 According to the new reporting system which applied in 31.10.2007.

193 The European Committee of Social Rights adopts conclusions which are published every year
European Social Charter HUDOC Database. Available at:
https://hudoc.esc.coe.int/eng/#{%22ESCDcType%22:[%22DEC%22,%22CON%22]}

194 Council of Europe, The reporting system of the European Social Charter. Available
at:https://www.coe.int/en/web/turin-european-social-charter/reporting-system
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the rules the ESC has had a major influence on the legislation of the signatory states.
For instance, in the 1970s, the United Kingdom and Denmark changed their merchant
shipping acts since they violated the prohibition of forced labour referred in Article 1
(1) of the ESC.1%®

Figure 3. European Social Charter: The reporting system

Comments from the
National Reports social partners and non
governmental
- organizations

i l

European Committee of Social Rights

Governmental Committee of the ESC and European Code of Social
Security

|

The Committee of Ministers

1% European Parliament, working paper, Fundamental social rights in Europe, p. 12.
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As a complement to the reporting system of the ESC was introduced, the Collective
Complaints procedure (as mentioned above via the Additional protocol of 1995). The
establishment of a system of collective complaints aimed to give a new impetus to the
ESC. The Collective Complaints procedure established under the Charter is a parallel
protection system which complements the judicial protection provided under
the European Convention on Human Rights. It is essential to refer that because of the
collective nature, the complaints may only raise questions concerning non-compliance

of a State’s law or practice with one of the provisions of the Charter."'%®

The Right to submit belongs to:

o The European Social Partners for employers and employees

o The international non-governmental organizations (NGOs)

o Employers’ organizations and trade unions in the country concerned
o The national NGOs

It is worth mentioning that the collective complaints procedure presents certain
advantages that do not exist in other international control mechanisms. Firstly, the
organizations which submit a collective complaint are not obliged to bear the
consequences of the offense directly or to be victims of the violation. Secondly, there
is no need of the exhaustion of domestic remedies under national law and thirdly, there

is no deadline for the complaint’s submission.

1% See Council of Europe, The Collective Complaints Procedure. Available at:
https://www.coe.int/en/web/turin-european-social-charter/collective-complaints-procedurel
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2.3 The relations between the European Union and the European Convention on
Human Rights

As mentioned above (see Chapter 1 1.1) the Founding Treaties of the European Union
did not establish an effective protection of the fundamental rights. Thus, except for the
European Court of Justice which developed a case law, the European Convention on
Human Rights obtains a crucial role in the EU legal system as a source of fundamental

rights in the form of general principles of the EU law as provided in Article 6 par. 3.

What is more, Article 52 par. 3 of the EU Charter of Fundamental Rights enfolds that:
“in so far as this Charter contains rights which correspond to rights guaranteed by the
Convention for the Protection of Human Rights and Fundamental Freedoms, the
meaning and scope of those rights shall be the same as those laid down by the said
Convention. This provision shall not prevent Union law providing more extensive
protection”. ¥ In addition, according to Article 53 of the Charter “Nothing in this
Charter shall be interpreted as restricting or adversely affecting human rights and
fundamental freedoms as recognised, in their respective fields of application, by... the
European Convention for the Protection of Human Rights and Fundamental

Freedoms...” .18

The Lisbon Treaty tried to enhance the relation of the EU and the ECHR via the Article
6 par. 2 which provides the accession of the EU to the ECHR. However, in December
2014 the European Court of Justice ruled that the Draft Accession Agreement did not
provide for enough protection of the EU’s legal arrangements and the ECJ exclusive
jurisdiction. This outcome divided the scholars; on the one hand they claim that
accession could bring adding value, on the other hand some are more reluctant and

express doubts as far as EU citizens protection is concerned.**®

1973, Douglas-Scott, (2011). The European Union and Human Rights after the Treaty of Lisbon. Human
Rights Law Review 11:4, 645-682. doi: 10.1093/hrlr/ngr038
19%See in more detail, B. de Witte, (2014). Article 53 —Level of Protection, in S. Peers, T. Hervey, J.
Kenner and A. Ward, The EU Charter of Fundamental Rights —~A Commentary, Oxford, Hart; J. Bering
Liisberg, (2001). Does the EU Charter of Fundamental Rights Threaten the Supremacy of Community
Law? 38 Common Market Law Review 1171-99. A Widmann, (2002). Article 53: Undermining the
Impact of the Charter of Fundamental Rights, 8 Columbia Journal of European Law 342-58.
Community Law?’ (2001) 38 Common Market Law Review 1171-99.
199 See in detail S. Peers, (2014). The CJEU and the EU’s Accession to the ECHR: A Clear and Present
Danger to Human Rights Protection. EU Law  Analysis. Retrieved  from:
http://eulawanalysis.blogspot.co.uk/2014/12/the-cjeu-and-eus-accession-to-echr.html; D. Halberstam,
(2015). It's the Autonomy, Stupid! A Modest Defense of Opinion 2/13 on EU Accession to the ECHR,
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The legal basis of the accession is the Article 6 of the Treaty on European Union,
which refers in paragraph 2 that “The Union shall accede to the European Convention
for the Protection of Human Rights and Fundamental Freedoms. Such accession shall
not affect the Union's competences as defined in the Treaties”. The provision of Article
6(2) does not mention any deadline, or any conditions for the accession to the ECHR.
Moreover, Protocol No 8 under Articles 1,2 and 3 ensures that the agreement “must
make provision for preserving the specific characteristics' of the EU and its legal
system”, and that “the accession would not affect the situations of the MS in relation to
the ECHR and its protocols”. 2®° As for the ECHR, the accession of the EU to the
Convention was made legally possible with the entry into force of Protocol?®* No 14 of
13 May 2004. A new paragraph was added to Article 59 of ECHR which provides that
“The European Union may accede to this Convention” 292

Since the 1970’s there is an ongoing discourse for the European accession to
the European Convention on Human Rights.?%® The question of accession to the ECHR
first became an issue due to the German Constitutional Court’s reaction to the lack of
protection of fundamental rights in the EEC. In the Solange | judgment,?* the
Commission President envisaged accession in order to counter the risks of censure of

Community legislation by national constitutional courts.?% It should be noted that from

and the Way Forward. 16 German Law Journal 105, U of Michigan Public Law Research Paper No.
439. doi: 10.2139/ssrn.2567591 and S. Douglas-Scott, (2014). Opinion 2/13 on EU Accession to the
ECHR: A Christmas Bombshell from the European Court of Justice. Verfassungsblog On Matters
Constitutional. Retrieved from: http://verfassungsblog.de/opinion-213-eu-accession-echr-christmas-
bombshell-european-court-justice-2/#.VKf4oyvF8bc

200 protocol No. 8 relating to Article 6(2) of the Treaty on European Union on the accession of the Union
to the European Convention on the Protection of Human Rights and Fundamental Freedoms. OJ C 326
(2012) (p. 273). According to Article 51 TEU — is an integral part of the Treaties and is therefore legally
binding as a source of primary law. Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A12012E%2FPRO%2F08

201 protocol No. 14 To the Convention for The Protection of Human Rights and Fundamental Freedoms,

Amending the Control System of the Convention.

Auvailable at: https://www.Echr.Coe.Int/Documents/Library Collection P14 Ets194e Eng.Pdf

202 protocol No 14 had been signed five years before the entry into force of the Charter of Fundamental

Rights as part of EU primary law.

203 The idea of accession was also mentioned in 1984, when the European Parliament adopted the Draft

Treaty Establishing the European Union, widely referred to as the "Spinelli Treaty”. Chapter 1 (Article

4. 2) refers to “economic social and cultural rights derived from the Constitutions of the Member States

and from the European Social Charter”.

204 Judgment of the Court of 17 December 1970, Internationale Handelsgesellschaft mbH v. Einfuhr- und

Vorratsstelle fiir Getreide und Futtermittel. Case 11/70 also known as ‘Solange I’.

205 European Parliament, J. Jacqué, What next after Opinion 2/13 of the Court of Justice on the

accession of the EU to the ECHR? doi: 10.2861/07148. Retrieved from:

http://www.europarl.europa.eu/RegData/etudes/STUD/2016/556975/IPOL_STU(2016)556975_EN.pdf
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the very beginning the case law?%

of the ECJ observes that the EU autonomy is a
priority to the EU. However, the EU took into serious consideration the idea of the
accession due its benefits. In other words, the accession could offer two advantages.
Firstly, the political goal is to bring an end to any double standard in the protection of
fundamental rights within the EU. Secondly, in technical terms another purpose is to
decrease the risk of divergence in case law between the European Court of Human
Rights and the Court of Justice of the EU. On 5 April 2013, a Draft Agreement?’
provided that the EU accedes to the ECHR itself and to the two protocols to which all
Member States are parties, while permitting the EU to accede to other protocols at a
later stage. The several negotiations between the Council of Europe and the European
Commission ended up to the Draft Agreement,2%® which established a system of shared
responsibility enabling the EU or Member States to stand as respondent alongside the
entity challenged in the event of uncertainty regarding the division of powers.
Furthermore, the Council of Europe highlighted that accession should not alter the
existing obligations of State Parties under the ECHR and that the existing ECHR
monitoring mechanism is to remain intact.?%

Under Article 218(11) TFEU the ECJ was asked to provide an Opinion on the
compatibility with EU law of the draft agreement for EU accession to the ECHR.
Indeed, on 18 December 2014 the ECJ delivered its negative advisory Opinion 2/3. 21°
The ECJ concluded that the accession agreement is not compatible with EU law.
According to the ECJ the accession’s obstacles are almost impossible to be avoided.

The fact that the Court expressed concerns about its constitutional position and

206 See also Judgment of the Court of 15 July 1964, Flaminio Costa v E.N.E.L. Case 6-64 and C- 26/62
NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v. Netherlands Inland Revenue
Administration [1963] ECR 1.

207 A, Buyse, (2014). CJEU Rules: Draft Agreement on EU/ Accession to ECHR. ECHR Blog. Retrieved
from: http://echrblog.blogspot.co.uk/2014/12/cjeu-rules-draft-agreement-on-eu.html,

208 Draft Explanatory report to the agreement on the accession of the European Union to the convention
for the protection of human rights and fundamental freedoms. Strasbourg (2 April 2013).

209 5, Morano-Foadi., and S. Andreadakis, (2016). The EU Accession to the ECHR after Opinion 2/13:
eflections, Solutions and the Way Forward, Google Scholar. Retrieved from:
http://www.europarl.europa.eu/cmsdata/104503/EP%20Hearing%20Contribution%20MoranoFoadi%?2
0Andreadakis%20April%202016.pdf

210 CJEU Opinion 2/13 (2014). Accession of the European Union to the European Convention for the
Protection of Human Rights and Fundamental Freedoms. Available at:
http://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pagelndex=0&doclang=EN
&mode=Ist&dir=&occ=first&part=1&cid=264579
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autonomy of EU law raised a critique?'!

that the ECJ is preferred not to lose its
sovereignty, rather than ensure human right protection. Some authors did not expect
such a turn in process of the accession of the EU to the ECHR. The Opinion will
generally render future accession highly difficult and delay it, since already the
negotiations of the draft agreement proved protracted and complex. Till today,
negotiations have not been re-scheduled. Only, the Commission President Junker
declares in April 2016 that the accession was a political priority for Commission’s
Agenda. The reason may be that the EU, after the economic turmoil, is currently
concerned with important issues (see the following Part Il of the present thesis).
Moreover, from the ECHR perspective it has also raised doubts. In particular, there is
a speculation of what changes may be resulted after the Opinion 2/13. Could the so-
called Boshporus?'? presumption (the rule on the relationship between EU law and the
ECHR) which has been developed in the ECHR’s jurisprudence be questioned?
Recently, on 23 May 2016 the ECtHR delivered its judgment in the case of Avotins v.
Latvia.?!3 In this case the ECtHR shows its reflections of how it views the EU law
principle of mutual trust.?** Finally, another issue that might be an obstacle at re-
opening the negotiations is the tense relationships to the ECHR Contracting Parties such
as Russia?'® and Turkey. Any changes to the accession agreement will have to be

negotiated by all 47 of the signatories to the ECHR.

211See among others, P. Eeckhout, (2015). Opinion 2/13 on EU accession to the ECHR and judicial
dialogue: Autonomy or autarky? Fordham International Law Journal, 38, 955-992. Available at:
https://ir.lawnet.fordham.edu/ilj/vol38/iss4/2 and C. Krenn, (2015). Autonomy and effectiveness as
common concerns: A path to ECHR accession after opinion 2/13. German Law Journal, 16 (01), 147-
212. Retrieved from:

https://www.academia.edu/12365238/Autonomy_and_Effectiveness as Common_Concerns_A_Path_t
0_ECHR_Accession_After Opinion 2 13 in_German Law Journal 2015 and A. Lazowski., and R.
Wessel, (2016). When caveats turn into locks: Opinion 2/13 on accession of the European Union to the
ECHR. German Law Journal, 16 (01), 179-212. Retrieved from:
https://www.utwente.nl/en/bms/pa/research/wessel/wessel108.pdf

212 Case of Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland (Application no.
45036/98).

213 Case of Avotins v. Latvia.Application no. 17502/07.

214 @. Johansen.,(2016). EU law and the ECHR: the Bosphorus presumption is still alive and kicking -
the case of Avotin$ v. Latvia. EU law analysis. Retrieved from:
http://eulawanalysis.blogspot.com/2016/05/eu-law-and-echr-bosphorus-presumption.html

215 It should be noted that in 2015 Russia's Constitutional Court stated that judgements of the ECHR
would not be implemented if they contradicted Russia’s constitution.
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Chapter 3. Evaluating the EU social acquis through judicial protection

3.1 The EU social acquis

Taking into consideration what is mentioned in the previous Chapters, the notion of the
‘European Social State’ is the outcome of a long and gradual process. As it has already
been mentioned the EU social acquis in the early beginning evolved to support the
single market. The development of the social policy started as a means of securing
market integration and had developed into a method to adopt social policies. 1
First and foremost, the EU social acquis secured via the Treaties. In the TFEU’s
preamble as the resolve to ensure the “social progress of their States by common action
to eliminate the barriers which divide Europe ”. Moreover, in the TEU’s preamble in
its reference to “fundamental social rights as defined in the European Social Charter
signed at Turin on 18 October 1961 and in the 1989 Community Charter of the
Fundamental Social Rights of Workers” and the promotion of ‘social progress’, and in
the EU Charter of Fundamental Rights?!’ that recognizes a wide range of social rights
(see Chapter 1 1.2.1). The EU Charter must be read in conjunction with the Treaties.
The Charter does not establish any new power or task for the Union.?8

Article 3 TEU expressed the concept of the EU since it is referred to as “a social
market economy”. Having as main purposes the full employment and social progress,
EU provides that it “shall combat social exclusion and discrimination and shall
promote social justice and protection”. What is more, the majority of these objectives
should be furthermore implemented across all EU policies, in accordance with Article
9 TFEU which mentions that “in defining and implementing its policies and activities,
the Union shall take into account requirements linked to the promotion of a high level
of employment, the guarantee of adequate social protection, the fight against social

exclusion ”.2*® The TEU refers that the EU should support the well-being of its citizens,

216 European Commission. (2016). The EU social acquis. Commission Staff Working Document, 3-17.
2173, Garben, C. Kilipatrick., and E. Muir, (2017). Towards a European Pillar of Social Rights: upgrading
the EU social acquis. College of Europe Policy Brief, 1, 1-7. Retrieved from:
https://www.coleurope.eu/research-paper/towards-european-pillar-social-rights-upgrading-eu-social-
acquis

218 A wide range of social rights and principles are laid down in the EU Charter. The EU Charter is
binding on the EU institutions, which means that they have to respect and observe it whenever they act
in accordance with the powers conferred on them by the Treaties. In addition, the Charter is binding on
the Member States when they are implementing EU law, for instance when transposing directives into
their national law.

219 European Commission. (2016). The EU social acquis, ibid.
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tackle social exclusion and discrimination, promote social justice and protection, secure
equality between men and women, ensure solidarity between generations and protect
the rights of children. It is notable that, the EU shall respect these social objectives by
appropriate means commensurate with the competences which are conferred upon it in
the Treaties (Article 5 par.2 TEU). The use of these competences shall comply with the
principles of subsidiarity and proportionality (Article 5 par.3 and 5 par.4 TEU).??°
Some of these social measures were adopted on the general internal market process (for
instance under Article 114 TFEU) but the EU has implemented its social mandate on
the basis of Article 153 TFEU of the Social Policy Title X.??! The aim is to enhance
working conditions, ensure social security and social protection, protect workers' health
and safety, provide information and consultation of workers, and enable the integration
of persons excluded from the labour market. Title X provides the legal basis for the EU
to “to support and complement the activities of the Member States”. Adoption of
Directives on several social issues is allowed under Article 153 TFEU. Furthermore,
according to Article 155 TFEU?? allows Social Partner Agreements which can be
implemented by a Council directive. It is important to mention these constitutional
rights and principles were implemented by directives and given further value by the
ECJ’s case law. In particular, ECJ strengthened social rights’ protection in its

significant cases. 22 Finally, as far as fundamental social rights are concerned the initial

220 Article 5(3) TEU states that: “Under the principle of subsidiarity, in areas which do not fall within its
exclusive competence, the Union shall act only if and insofar as the objectives of the proposed action
cannot be sufficiently achieved by the Member States, either at central level or at regional and local
level, but can rather, by reason of the scale or effects of the proposed action, be better achieved at Union
level. The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol
on the application of the principles of subsidiarity and proportionality. National Parliaments ensure
compliance with the principle of subsidiarity in accordance with the procedure set out in that Protocol
and Article 5(4) Under the principle of proportionality, the content and form of Union action shall not
exceed what is necessary to achieve the objectives of the Treaties. The institutions of the Union shall
apply the principle of proportionality as laid down in the Protocol on the application of the principles of
subsidiarity and proportionality”.

221 Consolidated Version of the Treaty on the Functioning of the European Union. Available at:

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT

222 Articles 152, 154 and 155 TFEU provide the legal framework for this European-level social dialogue

(see Chapter 1.1.4).

223 Already before the entry into force of the EU Charter, the CJEU attached considerable importance to

it when interpreting EU law. See Case C-540/03, Parliament v Council, paragraphs 38 and 58; Case C-

432/05, Unibet, paragraph 37; Case C-438/05, International Transport Workers” Federation and Finnish

Seamen’s Union, paragraphs 90 and 91; Case C-275/06, Promusicae, paragraphs 61 to 65; Joined Cases

C-402/05 P and C-415/05, P Al Barakaat International Foundation v Council and Commission, paragraph
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point of reference in the EU legal order was the Community Charter of the Fundamental
Social Rights of Workers, adopted in 1989 by all Member States except the UK. Not
legally binding, the 1989 Community Charter was a political instrument and a point of
reference for the ECJ. Many of the 1989 Community Charter’s rights are now featured
in the EU Charter.

As mentioned above, the largest part of the EU social rights forms via secondary
legislation. In the ‘shape’ of directives, most of the social rights obtain a more concrete
expression and a more effective implementation. There are two significant fields of
social rights that contain several regulations in order to bind the MS. Firstly, is the
branch of “work environment and access to work ”. Under Article 153 TFEU the EU

has launched directives®* in a number of areas including:

o Equal treatment in the workplace (e.g Directive 2000/43/EC and Directive
2006/54/EC)

o Reconciling family and professional life (e.g Directive 92/85/EEC)

o Awareness of conditions of employment (e.g Directive 91/533/EEC)

o Equal treatment regardless of type of contract (e.g Directives
1999/70/EC,97/81/EC, 2008/104/EC)

o Limitation of working time (e.g Directive 2003/88/EC)

o Protection of health and safety (e.g Directives 89/391/EEC, 92/29/EEC,
2003/10/EC, 2006/25/EC)

o Posted workers (e.g Directive 2014/67/EU)

o Third country nationals (e.g Directive 2014/36)

o Protection in the event of termination (e.g Directive 92/85/EEC, Directive
2000/78/EC)

o Organisation, information and consultation of workers (e.g Directive
2002/14/EC)

o Prohibition of child labour and protection of young people at work (e.g
Directive 94/33/EC)

335; Kiiciikdeveci and Joined Cases C-92/09 and C-93/09, Volker und Markus Schecke and Eifert,
paragraph 45 et seq. See also Case T-177/01 Jégo-Quéré v Commission.

224 European Commission. (2016). The EU social acquis, ibid.
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On the contrary, at the second field of “social protection”, EU social acquis is quite
limited. Although, EU has adopted directives in the area of “security and social
protection of workers”, % failed to tackle “social exclusion”??® or adopt legislation for
‘the modernization of social protection systems.??” Thus, there exists regulation at areas
such the “social security coordination” and “Equal treatment in social security and
social integration”. In particular, as for the social security coordination, the regulation
applies to national legislation on issues such as sickness, maternity and equivalent
paternity benefits, old-age pensions, unemployment and family benefits, benefits in
respect of accidents at work and occupational diseases.??® A rather significant directive
is Directive 2011/24/EU which guarantees citizen’s right to receive healthcare services
in another EU Member State. Furthermore, as far as the equal treatment is concerned,
it is secured by the following directives:??°

o Directive 79/7/EC on the protection against discrimination in the scope,
contributions and benefits of social security schemes

o The Gender Recast Directive ensures respect for the principle of equal
treatment for men and women in occupational social security schemes

o The Racial Equality Directive 2000/43/EC on the protection against
discrimination based on race or ethnic origin in social protection (including
social security and healthcare) as well as access to goods and services,
including housing

o Directive 2014/92/EU on Payment Accounts seeks to improve access to low

income individuals for basic bank accounts

All In all, the EU has gradually built up a social acquis that, for many years, supported
improvement in living conditions and economic and social convergence within the

EU.2% The EU’s social acquis, comprised of the EU Charter, Treaty Provisions,

225 Article 153 par. 1(c).

226 Article 153 par. 1(j).

227 Article 153 par. 1(k).

228 See Regulation (EC) 883/2004 on the coordination of social security systems.
229 European Commission. (2016). The EU social acquis, ibid.

230 D, Rinaldi, (2016). A New Start for Social Europe. Jacques Delors Institute, 7-113. Retrieved from:
http://www.institutdelors.eu/wp-content/uploads/2018/01/newstartsocialeurope-rinaldi-jdi-feb16.pdf
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legislation and case law provides a floor of social rights, protecting workers’ health and
safety, equal treatment and job security. Through a legal framework the EU social
acquis could ensure fair remedies, on the one hand for the citizens and on the other hand
for the economic circles. EU law is enforceable and more effective than international

standards.
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Table 6. The legal basis of the EU social acquis

Primary

law

Most
important

Articles

Treaty on the European Union

Avrticle 3: Promote well-being, social
justice and protection, equality between
men and women, solidarity between

generations and the rights of the child.

Article 5: pursue these goals under
compliance with principles of subsidiarity

and proportionality

Treaty on the Functioning of the European

Union

Article 4: EU is granted law making
competences for certain fields (under “shared

competence”)

Article 5: EU can start different forms of
initiatives to adopt social policy legislation
(see: OCM)

Article 9: social “mainstreaming” obligation:
align social policies to promotion of high level
of employment, social protection and fight

against social exclusion.

Charter of Fundamental Rights

Article 5: prohibition of forced labour

Article 7: respect for privacy and family live

Avrticle 21: right not to be discriminated

Avrticle 23: equality between men and women in all areas




Article 21: EU has competence to adopt Article 31: the right to fair and just working conditions,
measures concerning social security or social maximum working hours, breaks and holidays

protection

Article 153: EU “supports and complements Article 34: entitlement to social security and assistance

the activities of MS” regarding social policy

Secondary

law

Most
important

topics

Work environment and access to work

Equal treatment in the workplace
Reconciling family and professional
life

Awareness of conditions of
employment

Equal treatment regardless of type of
contract

Limitation of working time
Protection of health and safety
Posted workers

Third country nationals

Protection in the event of termination
of employment

Social Protection

Social security coordination

Equal treatment in social security and social integration
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e Organization, information and
consultation of workers

e The prohibition of child labour and
protection of young people at work

Source: Data adapted by European Commission. (2016). The EU social acquis. Commission Staff Working Document.
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3.2 The European Court of Justice as a regulatory aspect at the protection of
social rights

The legal status of social rights has been a controversial issue. The conceptual division
of rights in three separate categories, civil, political and social has been associated with
the notion that the latter held an inferior status. According to traditional approach, social
rights require from the State to act positively (status positivus),?! imposing on the state
measures to provide goods or services such as work, housing, healthcare, education,
welfare and social security. Considering that the content of social rights is by definition
to be open-ended and it is also dependent upon economic growth may explain the fact
that it is engaged to continuous balancing actions. Their inevitable dependency upon
external factors such as social conflict, economic growth, political and ideological
trends weakens their judicial enforcement.?3 In other words, it is not possible for social
rights to be fulfilled by the courts in the same way as civil rights (status negativus).?%
Hence, the narrative of social rights as a ‘wish list” without substantial consequences
and no commitment leads to a weaker form of constitutional protection. It is notable
that, during the first era of social rights constitutionalization, they were treated as non-
binding principles, setting goals to the government. The Constitution of Weimar (1919)
contained a large list of social rights, which, nevertheless, lacked any binding legal
content. The Weimar Constitution was a constitution because it included the
fundamental political decisions for democracy, such as a republic, a federal structure, a
parliamentary representative form of government, and a civil Rechtsstaat.?* In
addition, the Weimar Constitution incorporated a set of constitutional
provisions®®including several compromises reflecting diverse political, social and

religious convictions.?® It is true that the provisions of social content are formulated in

231 Georg Jellinek identifies four status the passive status (status subjectionis), the negative status (status
libertatis), the positive status (status civitatis), and the active status, or status of active citizenship. See
G. Jellinek, System der subjektiven 6ffentlichen Rechte, 2™ edn. (Tubingen 1905) p. 86; see also R.
Alexy, (2002). Theory of Constitutional Rights, translated by J. Rivers, Oxford University Press, New
York.

232 X, Contiades, and A. Fotiadou, (2012). Social Rights in the age of Proportionality. ICON, 10(3), 600.
Retrieved from: http://www.corteidh.or.cr/tablas/r30046.pdf

233 See among others D. Currie, (1986). Positive and Negative Constitutional Rights. University of
Chicago Law Review, 864-872. Retrieved from:
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=5993&context=journal_articles

234 C. Schmitt, (2005). Political Theology: Four Chapters on the Concept of Sovereignty, translated by
Schwab, G. University of Chicago Press. Chicago. Google Scholar.

235 See under the Section “Basic Rights and Obligations of the Germans” (Second Part).

236 C, Schmitt, (2008). Constitutional Theory translated and edited by Seitzer, JeffreyDuke University
Press, Durham and London. Google Scholar.
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a general and elastic way, therefore in their application they need to be specified. Even
in cases where social rights are considered justiciable, the interpreter’s quest is to
specify their content in order to force the legislator to take social welfare measures.
Though, the justicability of social rights has been intensely argued for long, it remains
unsettled. The crucial question that arises is the following; ‘do social rights have an
inviolable minimum core that cannot be limited by the legislator and may not be
subjected to any balancing acts?’ The theoretical discourse of the judicial enforcement
of social rights?®" has raised some critics. Some scholars, for instance claim in case
social rights were put into constitutional texts, courts would be reluctant to do anything
with them.?®® The fact that sometimes social rights’ judicial intervention is ineffective
could actually lead the courts to merely ignore them. The positive dimension of rights
is mostly debated regarding social rights such as the rights to education, health, housing,
or water. It is worth mentioning the case of the South African Constitutional Court’s
socio-economic rights rulings. The South African Constitutional Court case law offers
a characteristic example of the attempt to establish a minimum core of social rights.?*°
Socioeconomic rights protected by the South African Constitution include rights to
housing, health care, food, water, social security, and education, among others.?° The
famous Grootboom decision,?*! referred to the right of housing. In the Grootboom
decision, the Court set out a novel and promising approach to judicial protection of
socio-economic rights. The South African Constitutional Court held that “the political
branches in South Africa has violated the Constitution by failing to develop a housing
plan that would meet the immediate needs of the poorest people most in need of

assistance like the plaintiff”. 242 For the first time in the history of the world, a

237See among others M. Langford, 2008). Social Rights Jurisprudence: Emerging Trends in International
and Comparative Law. Cambridge University Press; V. Gauri., and D. Brinks, (2008). Courting Social
Justice: Judicial Enforcement of Social and Economic Rights in the Developing World. Cambridge
University Press.

238 See in detail F. Cross, (2001). The error of positive rights. UCLA Law Review, 48(4),864-68. Retrieved
from: https://researchers.dellmed.utexas.edu/en/publications/the-error-of-positive-rights

239 See in detail S. Koutnatzis, (2005). Social Rights as a Constitutional Compromise: Lessons from
Comparative Experience, Columbia Journal of Transnational Law, 44, 74-133. Retrieved from:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=878173

2405 AFR. CONST. ch. 2, §§ 26(1), 27(1), 29(1) (adopted May 8, 1996).

241 Government of the Republic of South Africa and Others v Groothoom and Others (CCT11/00) [2000]
ZACC 19; 2001 (1) SA 46; 2000 (11) BCLR 1169 (4 October 2000). See also the former case
Soobramoney v Minister of Health (Kwazulu-Natal) (CCT32/97) [1997] ZACC 17; 1998 (1) SA 765
(CC); 1997 (12) BCLR 1696 (27 November 1997).

242 gouth Africa v. Grootboom, ibid, paras. 93-96.
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constitutional court has initiated a process that might well succeed in the endeavor of
ensuring that protection without placing courts in an unacceptable managerial role.?*3

To sum up, the major problem concerning social rights is how to delineate their
legal content. The legislator appears to be reluctant of social rights, being responsible
for their activation and realization. On the contrary, civil rights jurisprudence focuses
on blocking the legislator’s interference. Civil rights usually create justiciable claims
while social rights in most cases ground objective obligation as binding on the
government, although these obligations do not correspond to subjective rights. Since,
positive rights require the state to actually act, makes the issue of their justiciability one

of the main objections to recognizing social rights.

The ECJ has developed a rich jurisprudence on the protection of the ‘social acquis’.
The protection of the social rights has been mainly succeeded by making use of the
provisions of the Treaty on the European Union in combination with those against
discrimination. The ECJ carried out a substantial amount of work in the field of social
protection. The praetorian case-law of ECJ has been formed due to the need of further
legislation in this area.?** Thus, the ECJ adopted in several times an autonomous role
which helped the EU social law to adjust and incorporate ECJ’s decisions.

In the beginning the ECJ oriented its decisions in giving the status of the
‘fundamental rights’ to the social rights. In Van Gend & Loos case,?*® social rights
“become part of Member States legal heritage”. In other words, social rights should be
included among the “fundamental rights enshrined in the general principles of
Community law and protected by the Court”. According to the ECJ at Stauder case®*°
these fundamental rights as general principles of EU law are rooted in the national legal

cultures and reflect the constitutional traditions of the Member States.

243 C. Sunstein, (2001). Social and Economic Rights? Lessons from South Africa, The Law School

The University of Chicago, (John M. Olin Program in Law and Economics Working Paper No. 124.

244 M. Maduro, (1998). We the Court: the European court of Justice and the Economic Constitution,
Oxford.

245 Case 26/62, Van Gend & Loos [1963] ECR1.

246 Case 29/6, Stauder [1969].
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3.2.1 Positive discrimination; a controversial issue

This theoretical approach seemed to be confirmed in the Defrenne case?*’ when the ECJ
recognized the right to “equal pay for equal work”. It is worth mentioning that these
rights were also protected in Article 119 EEC Treaty (now Article 157 TFEU).
Moreover, the same concept recognized in the Defrenne 111 case?*® when the ECJ held
that it “has repeatedly stated that respect for fundamental personal human rights is one
of the general principles of Community law, the observance of which it has a duty to
ensure” and added in relation to Article 119 that “there can be no doubt that the
elimination of discrimination based on sex forms part of those fundamental rights”.24°
An example which also illustrates how some decisions influenced the EU law is the
Kalanke case.?®® In 1997, the Amsterdam Treaty added two paragraphs on legislative
procedure and positive measures. Prior to the Amsterdam Treaty the relevant guideline
was Article 2(4) 1996 Equal Treatment Directive, which allows ‘measures to promote
equal opportunity for men and women’. However, the Kalanke case caused implications
since the ECJ stated that programmes targeted at women would not be accepted. In
brief, the ECJ concluded that laws giving automatic preference to women with the same
qualifications as men, and who are applying for identical positions in employment fields
in cases that women are under-represented, violate Community law. Nevertheless, in
1997, the ECJ in the Marschall case®®* distinguished Kalanke, based on the concept
that unlike Kalanke, the provision in this case contained a savings clause so that women
would not enjoy beneficial terms if reasons specific to a male candidate tilted the
balance in his favour. Finally, the Amsterdam Treaty subsequently added a new fourth
paragraph to ex TEC Article 141, (now Article 157(4) TFEU) and in the
Abrahamsson,?® the ECJ determined that Article 141(4) might justify broader
affirmative action programmes than those accepted on the basis of the Equal Treatment
Directive. The principle of positive discrimination is confirmed by Article 23 par. 2 of
the Charter of Fundamental Rights according to which “the principle of equality shall

247 Case 43/75 Defrenne v Sabena [1976] ECR 455.
248 Case 149/77 Defrenne (No 3) v. SABENA [1978] ECR 1365, 1378.
249 Conference on Social rights in today’s Europe: The role of domestic and European Courts Nicosia,
24 February 2017 Social rights in the case-law of the Court of Justice of the European Union: the opening
to the Turin Process Luis Jimena Quesada.
250 Case C-450/93 Kalanke v Freie Hansestadt Bremen [1995] ECR 1-3051.
51 Case C-409/95 Marschall v Land Nordrhein-Westfalen [1997] ECR 1-6363
%2Case C-407/98 Abrahamson [2000] ECR 1-5539.
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not prevent the maintenance or adoption of measures providing for specific advantages

in favour of the under-represented sex”.

3.2.2 Conflicts among the rights

Fundamental rights and the four fundamental freedoms co-exist in Community law. In
many cases the European Court of Justice had to draw a conclusion between two or
more controversial rights.?>® Specifically, on the one hand the ECJ had to protect an
economic freedom, and on the other hand to defend a social right at the same decision.
It is rather interesting to examine whether there is an interference or a conflict between
economic freedoms and social rights. This was crucial in the cases of Schmidberger,
Omega,?>* Viking Line and Laval, Ruffert, Commission v. Luxembourg. It is in those
conflicting situations that one can really observe the relations between these two
fundamental interests in the EU. The fact that a fundamental right might impede a
fundamental freedom, or vice versa, leads the ECJ to reconcile the two competing
values with each other. Hence, the ECJ attempts to handle each case with a different
approach. In other words, a ‘case to case” perspective is the one that has been followed,
so that the competent authorities have a wide margin of discretion. This also can be
explained since there are different status and protection types of fundamental rights.
What is more, among the Member States the measures of protection are different. It is

not a surprising reasoning to allow the Member State a margin of discretion.?>
a) The right to take collective action and the right to strike
In the Schmidberger?® case the ECJ was called to strike a balance between the freedom

of expression and assembly and the free movement of goods in accordance with Article

28 TEU. The Schmidberger was the first case where the respect and protection of a

253 G. De Burca, (2002). Convergence and divergence in European public law: the case of human rights,
in Beaumont, Lyons and Walker, Convergence and divergence in European public law, Hart Publishing.
254 In Omega case the two fundamental interests that the ECJ called to balance were on the one hand the
right to human dignity and on the other hand the freedom to provide services. See in more detail Case C-
36/02 Omega [2004] ECR 109609.

2% H, Westermark, (2008). The Balance between Fundamental Freedoms and Fundamental Rights in
the European Community. Master Thesis. Retrieved from:
http://lup.lub.lu.se/luur/download?func=downloadFile&recordOld=1562978&fileO1d=1566135

256 Case C-112/00 Schmidberger v Austria [2003] ECR 1-5659.
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fundamental right were directly relied upon by a Member State as a justification for a
restriction of a free movement provision. Schmidberger, the international transport
undertaking in Germany brought proceedings against Austria claiming that the
authorities failed to guarantee the freedom of movement of goods in accordance with
the EC Treaty. It claimed that authorities failed to promote the freedom of movement
on the grounds that it gave the permission to close the Brenner motorway by the
environmental protesters.?>” The outcome was that the demonstration caused a
temporary closure of the Brenner motorway lasting 28 hours. Therefore, Schmidberger
claimed damages in respect of standstill periods, loss of earnings and additional related
expenses.?® Austria concluded that the claim should be rejected because the decision
to allow the demonstration was taken following a detailed examination of the specific
facts, namely that information had been given of the closure of the Brenner motorway
and that the demonstration did not result in substantial traffic jams or other incidents.
Austria considered that the freedom of provisions was permitted since the obstacles
were neither severe nor permanent. Assessment of the interest involved should lean in
favour of the freedoms of expression and assembly since fundamental rights are
inviolable in a democratic society.?>® More importantly, the national Court of Austria
made a reference to the ECJ asking in essence whether free movement of goods requires
a state to keep major transit routes open, and whether that obligation takes precedence
over the protection of fundamental rights such as the freedom of expression and
assembly guaranteed by the national constitution and Article 10 and 11 of the ECHR.¢°
In short, the ECJ held that the demonstration constituted a restriction of free movement
of goods but that the fact that the restriction was justifiable in the light of the
authorities’ concerns for the protection of the demonstrators’ fundamental freedom of
expression and assembly. The specific goal of the demonstrators was not considered as
important in the dispute at hand. In light of its preceding fundamental right
jurisprudence the ECJ held that the protection of fundamental rights is a legitimate
interest, which in principle, justifies a restriction of the obligations imposed by

Community law, even under a fundamental freedom guaranteed by the Treaty such as

27 The Transitforum Austria Tirol, an environmental protection association, gave notice to the Austrian
authorities of an intention to hold a demonstration against the pollution caused by the heavy transport in
the Tirol Region.
258 Schmidberger, para 15.
259 | bid, para 17.
260 | bid, paras 20-25.
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the free movement of goods.?! The right to expression and assembly are, however, not
absolute but must be viewed in relation to its social purpose. A restriction of these rights
is thus possible, provided that the restriction corresponds to objectives of general
interest and does not constitute disproportionate and unacceptable interference,
impairing the very substance of the rights guaranteed.?®? In this case, the ECJ finally
weighed on the exercise of two fundamental rights, namely freedom of expression and
the right to peaceful assembly as enshrined in the ECHR. This decision confirms the
view that there is no hierarchy between fundamental freedoms and fundamental rights.
In order to balance these two concepts, the ECJ, when in conflict, carries out checks on
the basis of the criteria based on the principle of proportionality.?®® In this judgment,
the ECJ itself carried out a proportionality test to finally balance the freedom of
assembly by considering that the restriction of the freedom of movement of goods was
appropriate, necessary and not disproportionate to the realization of the freedoms of

expression and assembly as enshrined in the ECHR.

In the Viking Line?®* and the Laval®® the ECJ had to balance fundamental
freedoms with fundamental social rights. These two landmark cases show that the exquisite
matter of how to harmonize social policy objectives with economic freedoms have become
more apparent than ever in the EU. Furthermore, the Union’s extensive enlargement in
2004 has created tensions on the internal market. One reason that caused this was that most
new Member States had a labour market with considerate lower wages than many of the
old Member States. Hence, this tension is the primary aspect in Viking Line and Laval.?®®

In the Viking Line, the issue focused on the Finnish ferry company which wishes
to re-flag the loss-making Rosella®®’ to Estonia so it would be able to employ an
Estonian crew and thereby paying lower salaries. Finnish Seamen’s Union (FSU) is a
Finnish Marine Trade Union, which includes Rosella crew members and is a member

of the International Transport Workers’ federation (ITF) based in London. One of the

261 |bid, para 70.
262 |bid, para 80.
263 See in more detail H. Westermark., ibid.
264 Case 438-05 The International Transport Workers’ Federation and The Finnish Seamen’s
Union v Viking Line [2007] ECR 1-10779.
265 Case 341-05 Laval and Partneri [2007] ECR 1-11767.
266 A C.L. Davies. (2008). One Step Forward, Tow Steps Back? The Viking and Laval Cases in the ECJ,
Industrial Law Journal, 37, pp.126- 148.
267 A Finnished-flagged ferry operating between Tallin and Helsinki.
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main policies of the latter is the fight against ‘flags of convenience’ with boycotts and
other solidarity actions among workers. The Viking Line announced its proposal to
transfer the ferry, to FSU which clearly expressed its opposition and asked ITF to call
on all its trade unions not to negotiate with Viking Line and its subsidiary, Viking
Eestie. Following the expiration of the collective labor agreement with the Rosella
crew, FSU not having the obligation to respect labor law, as imposed by Finnish law,
announced a strike demanding that VViking Line on the one hand increase Rosella's crew
and, on the other hand, ship's re-registration plan. Viking Line agreed to increase the
crew by eight members but refused to give up the re-flagging plan of Rossella.?®® The
FSU, relying on the need to protect Finnish jobs, laid down conditions for the renewal
of the crew agreement and announced its intention to declare a strike demanding both
an increase in the number of Rosella crew members and a collective agreement
providing that, in the event of a transfer, the Viking Line would continue to abide by
Finnish labor law and would not dismiss any crew member. Viking Line appealed to
the Helsinki District Court to ban the strike mobilized by the FSU. Viking Line, in the
state of the above pressures, settled the dispute, accepted the claims of the trade union,
resigned from the legal proceedings and pledged not to start the regaining process
before February 28, 2005.

In the light of the EU enlargement in 2004, Estonia became an EU Member State
and decided to bring the issue before the English Court of Appeal, since the ITF is based
in London. Viking Line asked for an order to stop the ITF and the FSU from taking any
action to prevent the re-flagging of the Rosella since it claimed that this would be a
restriction on the freedom of movement. An English Court of Appeal posed several
questions to the ECJ for a preliminary ruling concerning the application of the Treaty
rules on freedom of establishment and whether the actions of the FSU and ITF
constituted a restriction on freedom of movement. The ECJ upheld Viking Line's
request, with the view that collective action and threats of collective action by ITF and
FSU imposed restrictions on freedom of establishment which were contrary to ex TEC
Article 43 (now TFEU A. 49) and, in the alternative, constituted excessive restrictions

on the freedom of movement of workers and the freedom to provide services within the

%68 S, Feenstra, (2017). How Can the Viking/ Laval Conundrum Be Resolved? Balancing the Economic
and the Social: One Bed for Two Dreams? Cambridge University Press, 307-308.
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meaning of ex TEC Articles 39 and 49.2¢ ITF and FSU appealed, inter alia, claiming
that the right of trade unions to take collective action to maintain jobs is a fundamental
right recognized by ex TEC Article 136. By its first question, the national court asks
whether a collective action taken by a trade union or an association of trade unions
against a private undertaking in order to compel it to conclude a collective agreement
which would prevent the undertaking concerned from making use of the freedom of
establishment falls within the scope of ex TEC Avrticle 43.2’° The ECJ first of all pointed
out that it is settled case-law that ex TEC Articles 39, 43 and 49 on freedom of
movement, namely freedom of movement for workers, right of establishment and
freedom to provide services, governs not only the action of public authorities, but
extends to other rules which regulate collectively the tenant and the self-employed, as
well as the provision of services.

To review, for the first time the ECJ had to examine the right to take collective
action. Finally, it concluded that ex TEC Article 43 did not preclude trade unions from
taking collective action which had the effect of limiting the right of establishment of an
undertaking that intended to relocate to another Member State in order to provide
protection to the workers due to that. According to the ECJ the actions taken by the
unions constituted a restriction of the freedom of establishment. It was left to the
national court to determine because the ECJ pointed out that the aim could not be
considered legitimate since it was not accurate if the occupations or conditions of
employment were under serious threat. >’* In the case of the Viking Line, the Court left

it to the national Court to apply the proportionality test.?”2

The ECJ handed the Viking Line on the 11 of December 2007 and the Laval only
one week later. Both were Grand Chamber decisions. As far as Laval’s real facts are
concerned, it is worth mentioning that Laval is a Latvian company active in the
construction sector, which has outsourced to its subsidiary, L&P Baltic Bygg AB, hiring
workers from Latvia to carry out construction work in Sweden, particularly the
construction of school premises. The Laval and Baltic companies and the Swedish trade

union workers in the construction sector have begun negotiations to adjust the salaries

269 Viking Line, para 23.
270 | bid, para 32.
21 |bid, para 84.
272 The ECJ did not reach the third step of the proportionality test, the proportionality stricto sensu.
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of posted workers and Laval's membership in the relevant building construction
agreement. Likewise, the negotiations did not reach an agreement. After that, Laval
signed collective agreements with the Latvian trade union organization of construction
workers, which accounted for 65% of the posted workers. The Swedish trade union then
launched a collective action in the form of the exclusion of the Laval sites in Sweden.
The strike was also attended by the Swedish electrotechnical syndicate, in solidarity
with the strikers, which prevented the Swedish companies belonging to the employers'
organization of electricians from providing services to Laval. Laval asked the Swedish
police to help them intervene, but those who claimed that collective action was lawful,
according to national law, did not intervene. After the cessation of work, for a certain
period of time, Baltic was declared bankrupt.?”®

The Swedish court has referred questions to the Court of Justice for a
preliminary ruling. Among other things, the Swedish court asked whether ex TEC
Acrticle 12, which prohibits all discrimination based on nationality and ex TEC Article
49, on freedom to provide services, and Directive 96/71 on the posting of workers in
the framework of the provision of services are to be interpreted as precluding a trade
union from attempting to compel a service provider established in another Member
State to initiate wage bargaining by means of collective action in the form of site
exclusion to be paid to detainees and to enter into a collective agreement which provides
for more favorable conditions than those resulting from the relevant legislative
provisions or relating to matters not covered by Article 3 of Directive 96/71.2* By
interpreting the relevant provisions of the Directive on posted workers in conjunction
with those in force in Sweden, the ECJ concluded that a Member State in which the
minimum wage thresholds are not defined in one of the ways laid down in Article 3 of
Directive 69/71, is not entitled to impose on undertakings established in other Member
States in the context of a transnational provision of services negotiations on a case-by-
case basis at the place of work. The ECJ then assessed the collective action undertaken
by the trade unions in terms of Article 49 EC. The ECJ stressed that the right to take
collective action is recognized by various international texts, such as the European
Social Charter and ILO Convention 87, but also by Community texts such as the

Community Charter of the Fundamental Social Rights of Workers and the Charter of

273 Laval, paras 27- 38.
274 |bid, para 53.
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Fundamental Rights of the European Union.?® The Court of Justice explicitly
recognized the right to take collective action as a fundamental right, an integral part of
the general principles of Community law, the observance of which is ensured by the
Court of Justice, and invoked, inter alia, Article 28 of the Charter of Fundamental
Rights of the European Union, according to which, that right is protected in accordance
with Union law and national laws and practices. At the same time, it is stressed that the
exercise of this right should be subject to certain restrictions and referred to earlier case-
law in Schmidberger and Omega according to which the exercise of fundamental rights
such as that of the assembly must be compatible with the requirements of the protection
of fundamental rights protected by the Treaty and comply with the principle of
proportionality.2’® Moreover, the Court has held that such collective actions constitute
a restriction on the freedom to provide services since they make it less attractive or even

more difficult for those undertakings to carry out construction works in Sweden.?”’

The Viking and Laval judgments were followed by the Riiffers?’® and the
Commission v Luxembourg.?’® These cases highlighted the possible tension between
the economic and social dimension of the EU and raised several controversial issues.

In the Riiffert case the Province of Lower Saxony instructed the Objekt und
Bauregie to carry out construction works for the construction of a penitentiary. The
contract signed included the obligation to pay workers at the building site at least the
remuneration in force at the place where the work was carried out, pursuant to an
imperative order by the Land of Lower Saxony on the application of the collective
agreement “Building and public works”. Objekt und Bauregie has appointed a Polish-
based company as a subcontractor, which allegedly paid employees a lower wage than
that provided for, in the collective agreement. Hence, the Province of Lower Saxony
denounced the works contract, it had entered into with the contractor, due to the fact
that the company has breached its contractual obligation to comply with the collective
agreement “Building and Public Works”.?8° The ECJ examined whether the minimum

wage threshold imposed by the Lower Saxony legislation on public procurement

275 |bid, para 90.
276 _aval, ibid, para 93.
277 |bid, para 99.
278 Case C-346/06 Dirk Riiffert v Land Niedersachsen [2008] ECR 1-1989.
279 Case C-319/06 Commission v Luxembourg [2008] ECR 1-4323.
280 Riiffert, paras 10-11.
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complies with the provisions of Directive 96/71 on posted workers.?! The ECJ ruled
that such a measure does not set the wage limit according to the provisions of Directive
96/71. Therefore, this salary limit cannot be considered as a minimum wage threshold
or a more favorable employment and working conditions for workers.?®2 The ECJ
indicated that Member States could not adopt legislation restricting public works
contracts to undertakings which agreed to pay rates for employees set by a collective
agreement. The free movement of services would be violated under Article 56 TFEU
by such an action. The ECJ, in order to make that decision, was based on and relied on
the interpretation of Article 49 of the EC Treaty and Directive 96/71, which was
interpreted narrowly. It is clear from the wording of its considerations whether the terms
of a more favorable social content or conditions which facilitate the freedom to provide
services depend on the law of the host State but always on the Directive 96/71 in Article
3 (1), first subparagraph, points (a) to (g). As noted in its ruling, the ECJ does not seem
to be prepared to overcome the restrictions set out in Article 3 of the Directive by
favoring the freedom to provide services, making it more attractive to the detriment of
social rights.

In the Commission v Luxembourg??® the ECJ reaffirmed, inter alia, that
whenever a Member State does not apply or does not respect the principle of the
freedom to provide services it must justify the reasons of its decision. In other words,
any derogation of the principle must be examined by the purpose of necessity and
proportionality of the restrictive measure. For these reasons the ECJ emphasized that
the Member State must provide the necessary evidence on which it bases its view, so
that the ECJ can judge whether the restrictive measures are necessary.?® It is claimed
that the ‘infamous quarter’ potentially weakens rights of trade union and workers?®
because according to the ECJ a Member State could not determine which national
public policy provisions were so imperative that they should apply to national and

foreign service providers equally, to counter such competition.
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Under the Charter (Article 28) the Court confirmed that jurisprudence: in Commission

v Germany?8®

case, the Court stated that “the terms of collective agreements are not
excluded from the scope of the provisions on freedom of persons” (par. 42).
Furthermore, in the Case AX v ECB the European Union Civil Service Tribunal 27(F-
73/13) the court stated on the binding force of the right of collective action as follows:
“at the very most, Article 6(2) of the European Social Charter, signed in Turin on 18
October 1961, ‘encourages, but does not make mandatory, the promotion of
“machinery for voluntary negotiations between employers or employers’ organisations
and workers’ organisations, with a view to the regulation of terms and conditions of
employment by means of collective agreements”’ and that, as for Article 28 of the
Charter and Article 11 of the Convention for the Protection of Human Rights and
Fundamental Freedoms, ‘although they enshrine the right to freedom of association,
including the right for workers to form trade unions to protect their economic and
social interests, their provisions do not include any obligation to introduce a collective
bargaining procedure or to confer on those trade unions any joint decision-making
power for the purpose of developing conditions of employment for workers’ (judgment

in Heath v ECB, F-121/10, EU:F:2011:174, paragraph 121) .23
b. The right to social security and social assistance

In the Decker?® and the KohlI?®® cases the ECJ ruled that the free movement of goods
and the freedom to provide services respectively preclude national rules which makes
the reimbursement of medical expenses incurred in another Member State subject to
the prior approval of the competent insurance fund. More specifically, a Luxembourg
national, Decker, bought in Belgium a pair of ophthalmic prescription glasses
established in Luxembourg, without having first sought and obtained approval from the
competent Luxembourg social security institution, which refused to reimburse him for
the cost of these glasses.?®! Likewise, Mr Kohll, also a Luxembourg national, applied
for authorization to obtain the costs he would be subject to in Germany for orthodontic

treatment in which his minor daughter would be subjected. The Luxembourg Social

286 Case C-271-08 Commission v Germany [2010].
287 Case F-73/13 AX v ECB the European Union Civil Service Tribunal.
ZAX v ECB, par. 252.
289 Case C-120/95 Decker v Caisse de maladie des employés privés [1997] ECR 1-3395.
29 Case C-158/96, Kohll v. Union des Caisses de Maladie [1998] ECR 1-1931;
291 Decker, par. 2.
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Security Agency refused to grant this approval. 2°2 As regards the application of the
fundamental principle of free movement in the field of social security, the ECJ
considered that Member States' social security measures, which may have an impact on
the marketing of medicinal products and indirectly affect their import capabilities, as
well as the particular nature of certain services, are subject to the principle of freedom
of movement.?%3

The ECJ has pointed out that national legislation which makes reimbursement
of these costs subject to the approval of the national social security institution
discourages policyholders from acquiring medicinal products or requesting services in
other Member States and therefore constitutes a restriction on the free movement of
goods and the free services.?®* Furthermore, the ECJ has pointed out that purely
economic purposes do not justify obstacles to the principles of free movement of goods
and freedom to provide services. However, the risk of serious damage to the financial
equilibrium of the social security system is an overriding reason in the public interest
capable of justifying such an obstacle.?®® Also, under ex TEC Atrticles 56, 66, 323 the
freedom to provide services may also be restricted for reasons of public health.?%
However, the burden of proof for such reasons lies with the Member States, which in
the specific cases, at the discretion of the ECJ, have not been able to prove it.?%’

The same concept was followed by the ECJ in the Geraets Smits and
Peerbooms.?®® The ECJ considered that there was justification for the protection of
public health on the grounds that hospital care should be capable of being designed so
as to ensure, within the Member State concerned, adequate and continuous access to
high-quality hospital care and, on the other, controlling costs and avoiding any waste
of economic, technical and human resources which concerned the reimbursement of
costs by an insurance institution for hospital treatment in another Member State.?*
Unlike the Luxembourg insurance rules, which were reviewed in the Decker and the
Kohll, the Dutch rules do not confer upon the insured a right to be reimbursed for the

medical bills which they themselves have been paid to providers. Insured persons are

292 Kohll, par. 2.
293 Decker, par. 24 and Kohll, par.20.
2% Decker, paras.35,36 and Kohll, par. 34,35.
2% Decker, par. 39 and Kohll, par. 41.
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297 Decker, paras 44,45 and Kohll, par. 52.
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entitled to obtain medical benefits in kind and, apart from possible own contributions,
free of charge. Providers are directly paid by sickness funds.>® In the Geraets-Smits
and Peerbooms Advocate General Ruiz-Jarabo Colomer concluded that the two
applicants in the cases could not be regarded as recipients of services.>** Since Mrs
Geraets-Smits and Mr Peerbooms had relied on article 49 EC in order to have the costs
of treatment paid by their sickness fund, the Advocate General considered whether the
legal relationship of insured persons with their sickness funds could be defined in terms
of the provision of services in the sense of article 50. He concluded that no such

classification could be made-3%?

In the Commission v. Spain 3% the ECJ has in fact been called, as in previous cases
concerning patient mobility, to weigh on the one hand the basic EU fundamental
freedom, of ‘freedom to provide services’ and on the other hand the autonomy of each
Member State to define the legislative framework of the national health system in
accordance with Articles 153 TFEU and 168 TFEU. Although the EU has only a
complementary and coordinating responsibility in the health sector, the ECJ has in the
past not hesitated to limit the discretion of the Member States, prioritizing the protection
of human health to a higher value. In this context, the ECJ distinguishes between cases
of ‘emergency care’ and ‘planned treatment’ of a patient in a Member State other than
that in which he is insured.* In the light of this, the ECJ considered that the provisions
of national Spanish legislation did not infringe Community law, in particular ex TEC
Acrticle 49. That decision is the first of the ECJ concerning the provision of medical
services within the EU and was adopted in the context of an infringement procedure
against a Member State rather than a question from a national court. It is clear from the
case-law that the right of migrant workers to benefits in kind on out-of-hospital

treatment on the basis of the ‘freedom to provide services’ and the ‘free movement of

300 See in detail A. Van de Mei, (2002). Cross-Border Access to Health Care within the European
Union: Some Reflections on Geraets-Smits and Peerbooms and Vanbraekel. Maastrich Journal of
European and Comparative Law, 9(2), doi:10.1177/1023263X0200900204
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goods’ is much wider than that laid down in Article 22 of Regulation 1408/71, which
provides for the right to treatment in another Member State, subject to the approval of
the competent State. This is because the fundamental freedoms make it necessary to
cover the costs of sickness benefits in kind provided to others by the competent Member
State, irrespective of the prior authorization, contrary to Article 22§1 of Regulation
1408/71.

Elseways, in the case of hospital care, prior authorization by the competent
insurer may be required in order to ensure the viability and financial equilibrium of
national health systems as an overriding reason in the public interest. This is because
each Member State should be able to pursue rational planning in hospital care. In every
but national insurance schemes can not deny the authorization of care in another
Member State where the necessary treatment can not be provided by the health system
concerned within a reasonable time.

On the other hand, in its decision Kamberaj*®® the Court held that any
derogation according to Article 11(4) of Directive 2003/109 provided for equal social
assistance and social protection between European citizens and foreign nationals long-

term residence must be interpreted strictly (par. 86-87).

c. The right to education

In short, the Baumbast3°® case involves questions on the direct effect of the right of
residence under ex TEC Article 18(1).3% Since the adoption of the European
Community, the freedom of free movements of workers has never been adjusted with
a view to responding to social and economic developments.>°

As far as the facts are concerned, Mr. Baumbast was a German national who, after
having pursued an economic activity in the UK, was employed by German companies
outside the Community. 3®°The UK authorities refused to renew Mr. Baumbast’s

residence permit as he did not qualify anymore in the UK as a migrant worker and did

305 Case C-571/10 Kamberaj. [2010].

306 Case C-413/99 Baumbast and R v. Secretary of State for Home Department [2002] ECR

1-0000.

307 Article 21 TFEU.

308 See points 19-27 of Advocate General Geelhoed’s opinion.

39 EU Case Law, Baumast Case. Available at: http://eucaselaw.blogspot.com/2013/05/baumbast-
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not satisfy the conditions for a general right of residence. Still his family lived in the
UK and his children went to school there. In the Baumbast and R vs. the Secretary of
State for the Home Department, the European Court of Justice dealt with the case to
answer essentially whether children of an EU citizen who settled in a Member State
when their parents exercised residence rights as migrant workers in that Member State
have the right to reside there in order to continue to undergo general training. Mrs.
Baumbast had a right to reside under Article 12 of Regulation No. 1612/68.31° The main
question was whether persons admitted into the UK as members of the family of an EC
migrant worker continue to enjoy the protection of Community law when he or she is
no longer a migrant worker within the meaning of Article 39. Mrs. R was a United State
citizen, who came to the United Kingdom in 1990 when her French husband was
working there. In 1992 the marriage was dissolved and Mrs. R was awarded primary
care of the couple’s two children. The children maintained regular contact with their
father, who still resides in the United Kingdom and shares responsibility with the
mother for their upbringing from both an emotional and financial point of view. In
1995 an application was made on behalf of Mrs. R and the two children for indefinite
leave to remain. The Secretary of State granted this leave to the children but not to Mrs.
R. Then, Mrs. R asserted that the refusal to grant indefinite leave to remain would
interfere with the children’s rights under Community law to be educated and to reside
in the United Kingdom as well as the right to family life, but the Secretary of State
found that the family circumstances were not so unusual as to justify the grant of leave
to remain. In his view, the children were young enough to adapt in the United States if
they had accompanied their mother there.

The ECJ made a distinction between the R case and the Baumbast case. In the
former case, the situation was plain. The children’s father still enjoys the status of
Community worker and thus the ECJ had no difficulty in concluding that the children,
as children of a Community worker, are entitled to continue to reside and to pursue
education in the United Kingdom under Articles 104 and 12 of Regulation No.

310 Article 12 reads: “The children of a national of a Member State who is or has been
employed in the territory of another Member State shall be admitted to that State’s general
educational, apprenticeship and vocational training courses under the same conditions as
the nationals of that State, if such children are residing in its territory. Member States shall
encourage all efforts to enable such children to attend these courses under the best possible
conditions”.
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1612/68.3!! The ECJ concluded that Mr. Baumbast can indeed claim a residence right
under ex TEC Article 18(1). In its judgment in Baumbast, ECJ thus made clear that the
right of residence under article 18 (1) EC Treaty was conferred directly on every citizen
of the Union by virtue of a clear and precise provision of the EC Treaty. In Baumbast
and R cases the ECJ affirms this reasoning.3*? It also specifies that children of former
workers who wish to complete their education where they have settled and can also
claim a residence right under Article 12 and that all rights guaranteed by this provision
cannot be made conditional upon the requirement that children are unable to continue
their education in the State of origin. In Baumbast and R cases the ECJ established the
rule that all children who have commenced an educational course in another Member
State when one of their parents was working there retain the status of child of a worker
in order to complete that course regardless of the fact that their parents may have moved
elsewhere or the possibility of having diplomas or qualifications recognized in the State

in question.3t3

It is obvious that the EU from the beginning was designed to be a purely economic
union, so that there was no need for a bill of rights. However, the ECJ has based its
fundamental rights protection on the common constitutional traditions of the Member
States and on international treaties. The ECHR is also considered of particular
importance and the ECJ often refers to the case law of the ECHR. There are also the
rights in the EU Charter, as well as the general principles of law that the EU must
respect.

As held above, through its interpretation, the ECJ, each time, by a case-by case
analysis, participates in the law-making process. The ECJ does not only interpret the
‘letter”’, but also the ‘spirit of the law’. There are cases in which we have a conflict of

two opposing interests.®*4 On the one hand, economic freedom and, on the other, social

311 Baumbast, para. 50, 59.

312 |bid. para. 63.

313 See in detail A. Var de Mei, (2003). Residence and the Evolving Notion of European Union
Citizenship Comments on, Baumbast and R v. Secretary of State for Home Department, 17 September
2002 (Case C-413/99). European Journal of Migration and Law 5, 419-433. Retrieved from:
https://heinonline.org/HOL/LandingPage?handle=hein.journals/ejml5&div=30&id=&page=

814 V. Skouris, (2006). Fundamental Rights and Fundamental Freedoms: The Challenge of Striking a
Delicate Balance, 17 European Business Law Review, 17(2), 225-239. Retrieved from:
https://www.kluwerlawonline.com/abstract.php?area=Journals&id=EUL R2006015
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rights. It is up to the ECJ to find a balance between fundamental economic freedoms
and social rights. Nevertheless, it is always moving within its role, as defined by the
Treaty. In the balancing process between social rights and fundamental freedoms, the
ECJ attempted to answer by using the general principal of proportionality in a flexible
manner. It is worth to mention that the ECJ does not apply the third step of the
proportionality test (stricto sensu). For instance, in Viking Line and Laval as it is
mentioned above, the ECJ left it to the national Court to reach the test.3!® The ECJ has
not tried to set up a hierarchy but has examined whether a potential restriction of these
interests could be justified. The European Court of Justice has generally held that
although workers' rights exist and are in place, but under the principle of
proportionality, their claim cannot be enough to limit the exercise of economic
freedoms, or even make it less attractive. In some cases, such as the Schmidberger case
the ECJ recognized the right to collective action. While in others such as Viking and
Laval the right to take collective action was at stake.

The ECJ has always had as major goal to secure the four fundamental freedoms
since they are the very core of the internal market. The restriction of a fundamental
freedom should be considered legitimate if at its exercising was appropriate, necessary
and not disproportionate to the realization of the interests protected by the fundamental
right. Conversely, the restriction of a fundamental right when exercised within the
framework of the exercise of a fundamental freedom must be regarded as legitimate
and appropriate, necessary and not disproportionate to the realization of the interests

protected by that fundamental freedom.

315 C. Barnard, (2013). The protection of fundamental rights in Europe after Lisbon: A question of
conflicts of interests in S de Vries, U Bernitz and S Weatherill (eds) The Protection of Fundamental
Rights in the EU after Lisbon (Oxford: Hart Publishing 2013) 51.
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Interim conclusions

Unravelling the ambivalent purpose of the social state under the market: Is social
state a burden, a safety net or a solution?

It has been asserted that social rights impose a heavy burden on both governments and
citizens, as well. There is also a perception that social rights do not have equal status
with civil and political rights which tended to be privileged over social rights.
Moreover, ‘opponents’ of social rights claim that they do not serve fundamental
interests and that social rights are seen by governments and courts as aspirational goals.
Studying the birth of the social state, it is perceived that the goal was to act as a response
to market failures. The social state is acting ex constitutio within the framework of the
private economy. The gradual ‘establishment’ of the social state was not an ‘antagonist’
to the free market but a corrective intervention within the current socio-economic
system. Therefore, the social state aims to address the deficits and weaknesses of the
free market economy. This priority to the economy over the social state is also clear, as
mentioned above, in the social policy of the European Union. At the early years, the
absence of a bill of fundamental rights caused a crucial democratic deficit. Because of
this institutional weakness, the EU has been severely criticized. However, the main
objective of the European integration was to create a single market without internal
borders. Thus, the role of the social state seems to mirror Union’s priorities.

The theories of ‘government failure’ led in 1970 to the perception that the
remedial operation of the intervening state was responsible for the economic crisis of
the 1970s. Hence, neo-liberal critique has attempted to highlight the inadequacies of
state intervention, by blaming the overload of the political system and the crisis of
democratic institutions. A typical example of the undervalue of the social state at that
time has been Margaret Thatcher's decision to abolish state interventionism in an
attempt to reduce inflation. However, the side loss of this initiative was the tripling of
unemployment. Obviously, the plans for economic growth did not include a healthy
social state. It is prevalent that the neo-liberal perception considered that social rights
pose a limit to individual freedom, undermine equal opportunities and erode healthy
competitiveness. There is a perception that the minimal state is the one that can be
morally justified. Robert Nozick, in Anarchy, State and Utopia (1974) claims that "the
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expansionist state can no longer be morally justified" because it "violates the rights of
people".1® Nozick believed that individuals are extremely dissimilar, so there is no
community that could be viewed as ideal for all people because there is a wide range
of perceptions about utopia. For this reason, he argued that only when individuals are
free to judge what they want in a laissez-faire framework will radically overcome the
differential expectations. In such a context, the less the state intervenes, the better for
individuals. The same assertion was supported by Friedrick Hayek, who was firmly
opposed to the government's legitimate intervention to enforce general rules which
protect “life, freedom, and property”. According to Hayek, governments are depressing
when they intervene in the ability of people themselves to define their goals.3'’

Differently, there is an opposite theory which describes how important is the
role of the social state. John Maynard Keynes expressed the benefits of social
prosperity. The basic concept of his theory was that the pursuit of wealth should be an
instrument and not an end. The purpose is to live “wisely, pleasantly and well”. 318
Keynes attempted to incorporate economic theory into the political field by making
social policy a flexible network. 3'° The perception that the economy and social policy
interact with each other has also created the insight that the well-being of society
requires both “members” to be healthy. When the social state was in devastation the
1930s, Keynes in The General Theory of Employment, Interest and Money (1936) was
able to discern that the "curse of unemployment is the root of the problem of economic
recession."”

In other words, the benefits of the social state should not arise from the surplus
of growth, as any degradation still holds back the economy. On the contrary, the
benefits of the social state should be a prerequisite for creating the conditions for
economic growth. It is therefore the State which is responsible for ensuring the well-
being of all citizens and for developing the infrastructures necessary for the functioning
of the economic system. That is, a state — ‘investor’ rather than a ‘consumer — state’. It
is worth noting that Keynes believed in people's rational capabilities and their

compatibility with democratic processes. He believed that achieving "well-being" could

316 By a minimal state Nozick means a state that functions essentially as a “night watchman,” with powers
limited to those necessary to protect citizens against violence, theft, and fraud. See R. Nozick. (1974),
Anarchy, State and Utopia, New York: Basic Books.
317 D. Held, (2006). Models of Democracy, 3rd ed. Stanford University Press.
318 R. Skidelsky, (2010). Keynes: The Return of the Master. London: Allen Lane.
319 | bid.
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come through the path of justice.

It is apparent that state benefits may be the prerequisite to bring about economic
growth and, on the other hand, the bloom of the economy may facilitate societal
cohesion. Enhancing freedom through positive actions may provide social goods. In
‘European culture’ the political community expresses a value system which defines,
and legitimizes that community and continues to do so. Yet, the recognition of values
should not be descriptive, without content and application. In this context, the question
is if the functioning of the social state should be re-examined so as to investigate
whether it is possible to transform the economy and state relationship within the liberal
system. Could the purpose of the social state be seen from a different perspective, in
connection with the healthy functioning of the economic system? A different
perspective, where social state would not be restricted in a subsidiary role, limited to
supporting the weak in order to absorb social conflicts. A new European ‘social
contract’ might be needed in order to highlight social state as an indispensable pillar of
economic progress and to establish an equal cooperation between economy and the

state, with the pillars of democracy and justice.

123



PART Il. POST-CRISIS

The ‘masked’ equality of liberalism and the need of resolving
the constitutional imbalances between the market and the social
state
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PART Il. POST-CRISIS

The ‘masked’ equality of liberalism and the need of resolving the constitutional
imbalances between the market and the social state

he European Union experienced its deepest crisis since it came into existence.

The shock of the economic-financial crisis of the 2007-2008 has seriously

threatened EU’ cornerstones. The economy and political turmoil caused at once
a simplex of crisis, including the social crisis which has affected the quality of life of
the EU citizens. The consequences of the euro crisis, the implementation of the severe
austerity measures (Chapter 4), and the repercussions at the already jeopardized
European Social State (Chapter 5) led to discussions and actions for the ambivalent
Future of Europe via promotion of tools that would enhance EU’s social dimension
(Chapter 6). In the question of how effective is to answer at harsh austerity measures
by soft-law instruments, the easy one might be ‘not much’. However, the issue needs a
more thoroughly analysis. The internal market project, from which the EU has
traditionally drawn impetus in time of crisis has steadily being losing force. The Social
State called to operate as a safety net but its devastation was so apparent that its
‘wrecking’ echoed in the entity of the EU, raising questions about the significance of
social protection and the need of resolving the imbalances between the economy and
the Social State.

Although the good intention, it is quite difficult to solve the social state
vulnerability by implementing non-binding law tools, such as the European Pillar of
Social Rights (Chapter 6.1). It seems that in order to promote Social Europe, EU
institutions shall identify the real obstacles to admit the need of ‘constitutionalizing’
social rights and to adopt equal justiciability with individual and political rights as well.
It is crucial to reform the core of the European Social State and to reaffirm that the latter

is a fundamental component of European market economy.
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Chapter 4. Single market failures

4.1 The outbreak of the 2007-2008 economic-financial crisis

A decade after the 2007-2008 financial crisis, various interpretations have been
proposed to explain what provoked the major collapse of several interconnected
economies around the globe. It is essential to point out that even though the primary
focus of the crisis was the financial system, the Great Recession emerged from the real
economy, affecting the production field as well as several economies worldwide. In
other words, the financial shock had long roots, but it wasn’t until September 2008 that
its consequences became transmittable. Unquestionably, the crash of the ‘housing
bubble’ in the USA was the starting point for the devastation. Within a few weeks in
September 2008, Lehman Brothers, one of the world’s biggest financial institutions,
went bankrupt. The Government (President George W. Bush) declared that there would
be no bail-out; “Lehmans, one of the oldest, richest, most powerful investment banks in
the world, was not too big to fail”. What followed was a combination of speculative
activity in the financial markets, focusing particularly on property transactions —
especially in the USA and Western Europe. The fact that the deep-rooted crisis of 2007-
08 began in the market for derivatives of US subprime mortgages and has taken on
international dimensions made it the worst recession since the 1930s. In a short time,
the crisis affected several economies worldwide. Hence, the credit was transferred to
other financial systems across the world. The cracks created in the banking and
financial system of the states did not leave the real sector of the economy inviolable,
the malfunctioning of the banking system was the outcome of the financial crisis (as it
happened in European South Member States). It is observed that banking and financial
crisis are the expressions of the same economic crisis that are fed by each other, thus
strengthening each other. Indeed, what is taking place in the banking sector, have an
immediate impact in the real economy.

In Europe the crisis converted into a sovereign debt crisis. In the beginning the
crisis became apparent to the debt-driven economies and export-driven economies.
Nevertheless, the export-driven economies recovered easier as they were not suffered

from a debt overhang. In the USA the crisis was counted by counter-cyclical fiscal
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policy*= and by aggressive monetary policy in the form of quantitative easing.
Economic policy in Europe was less anti-cyclical. Therefore, while many countries
adopted stimulus packages in the first year of the crisis, fiscal policy transformed to
austerity more quickly. Europe is a special case study, given the features of the
European structure consisting of the European Union and the Eurozone. The divergent
modes of development created various implications. Those economies that were closely
related with US financial markets, such as the UK, Ireland, the Benelux countries and
to a lesser extent Germany and France, were affected directly by the financial crisis in
the USA. The heavily export-oriented economies such as Germany experienced a
severe downturn at their export revenues in 2008 and 2009.%22 This sharp decline in the
German exports negatively affected Central and Eastern European countries (mainly
the Czech Republic, Slovakia, Slovenia, and Hungary) that were closely related to the
German export industry.3? The destabilization of the financial sector in especially the
Anglo-Saxon countries, and later in the Benelux countries, led to credit crisis while
immediately affected private consumption and investment.®2* The European banking
system turned out vulnerable as well. Hence, the Governments are pushed to deliver
huge amounts of liquidity and to nationalize large credit institutions in order to avoid
the risk of total collapse. More specifically, the impact of the financial crisis was that
many banks were unable to absorb the damages caused by it so that the need for public
intervention was made imperative in order to support even to rescue part or the entire
banking system (lreland case). This intervention had a short-term effect. The actual
result of the intervention begun at the end of 2009 with the outbreak of the financial
crisis, precisely because the state had intervened to rescue. Therefore, the budgets of
these states were burdened, and financial imbalances were created, some of which were
transformed into a sovereign debt crisis in the Eurozone and mainly in the periphery
constituted the final phase of the global economy that made its appearance in the USA.
The sovereign debt crisis has again revived the banking crisis, as it radically reduced
the value of the heavily indebted Member States’ bonds and increased the likelihood of

320 Fiscal policy was moderate in the sense that given the extent of the recession it was far from sufficient
to ensure full employment. However, by historical standards it was indeed substantial. The budget deficit
(in the USA) peaked at 10% of GDP and stayed above 7% for four years.
321 The increase in the balance sheet of the US Federal Reserve corresponds to some 15% of GDP since
2008.
322 ], Jager, (2015). Asymmetric Crisis in Europe and Possible Futures. Routledge, New York.
323 | bid, p.89.
324 | bid.
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future debt restricting or even payment default which was already burdened by the
precarious Eurozone credit institutions. The current financial crisis has been the cause
of a further destabilizing of the European banking system, the consequences of which
cannot be estimated accurately. Notwithstanding that the banks which faced a solvency
and liquidity problem were those that had in their portfolio the public debt of the heavily
indebted Member States of the Eurozone (Greece, Ireland, Portugal and less Spain and
Italy). The attempts to tackle the debt crisis led to a long-term recession of the
economies of the MS that were unable to manage the already accumulated debts. In the
face of these efforts, these heavily indebted economies have led to a new borrowing of
large sum of money which in the event if bankruptcy will have a priority of payment
against the older ones. In addition, the recession, which was increased due to the
austerity measures, had reduced overall demand, thereby, worsening the investment
crisis. The fact that the Credit Rating Agencies (CRAS) began to detect the fiscal
imbalances of the euro area and consequently devaluated the debt of the MS of the
periphery created bigger problems. Thus, the MS of the EU, mainly of the Eurozone,
under the pressure of the markets and the need to cope with the sovereign debt crisis
have established mechanisms to rescue those MS that are faced with liquidity problems
or even debt sustainability — the Case of Greece. This is since countries such as Greece,
Ireland or Portugal were not able to borrow from the financial markets at reasonable
interest rates. So, the European Union has been forced to intervene by a mechanism for

crisis resolution and financial protection has been created.
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4.2 The European crisis. Structural weaknesses of the market project

The concept of Economic Union is defined in paragraph 1 of Article 119 TFEU, which
states that “For the purposes set out in Article 3 of the Treaty on European Union, the
activities of the Member States and the Union shall include, as provided in the Treaties,
the adoption of an economic policy which is based on the close coordination of Member
States' economic policies, on the internal market and on the definition of common
objectives, and conducted in accordance with the principle of an open market economy
with free competition”. It is clearly deducted from the above definition of the economic
union the asymmetry between economic and monetary union, since the economic union
among the Member States does not exist. Specifically, while there is a single
management of monetary policy at the Union level and therefore there is a Monetary
Union, there is not yet an economic union but only economic co-ordination. So even
the states that have adopted the common currency have not lost their autonomy in the
pursuit of their fiscal policy. However, the principle of budgetary autonomy which
governs the action of the Member States with regard to the implementation of fiscal
policy is limited by the principle of coordination of the finances of the Member States
(Article 121 TFEU), by the European solidarity measures (Article 122 TFEU) and
budgetary discipline (Article 126 TFEU). While in times of normality and financial
stability this asymmetry did not pose substantial problems, in times of crisis the
divergence brought a series of obstacles to the operation of the Eurozone. The absence
of rescue mechanisms of the Eurozone Member States in times of crisis is a
consequence of the lack of a single economic policy. The institutional architecture of
the EU and the EMU was designed to facilitate financial transactions and was therefore
not properly prepared to deal with a so-called crisis.>® More specifically, its
architecture was designed to ensure price stability in the Eurozone by securing financial
stability. As a result, Europe proved to be inadequate at crisis management, since it
lacks regulatory and supervisory mechanisms. Thus, the crisis has found the EU with a

heavy institutional system of economic governance. The euro and its institutions

325 p, De Grauwe, (2011a). The gov-ernance of a fragile Eurozone, economic policy, CEPS working
documents. Available at: https://www.ceps.eu/publications/governance-fragile-Eurozone; P. De
Grauwe, (2011b). The ECB as a Lender of Last Resort. VoxEU. Available at:
https://voxeu.org/?q%C2%BCnode%2F6884=
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undoubtedly constitute a major financial support system in the EU and operate in a
single framework for financial co-ordination in the form of the Stability and Growth
Pact (SGP), which stipulates that the budget deficit of the MS must not exceed 3% GDP.
Initially, the policy theory of EMU was based on the principle that the ECB’s
empowerment on price stability and an equally strong commitment to fiscal
consolidation by member state governments, enforced by the Stability and Growth Pact,
would raise competitive pressures among the economies of the Member States. The
global economic crisis has brought the operational and structural shortcomings of the
Eurozone and more specifically, the governance crisis at the heart of the European
project. The debt crisis in the Eurozone is due to many causes. However, the systemic
asymmetry in the EMU is the main cause of the current crisis.?® Since the euro area’s
common monetary policy has strengthened the disparities of national economies, the
gap widened really quickly in time of recession. Shortly, after the implementation of
the euro, as a single currency non-euro money funds were transferred to Europe with
the highest average interest rates compared to the US equivalents. The banks begun an
extraordinary credit expansion mainly in the lending of real estate and consumer credit.
In addition, due to the low risk posed by the placement of government bonds, banks
have dynamically entered the government bond market. The absence of a banking union
meant that each MS was responsible for guaranteeing bank deposits on its country.
Therefore, the banking crisis when it started gave birth to the debt crisis of the MS as
they were forced to support the national bank system and the deposits. In other words,
the MS were ‘obliged’ to charge the banking debts in order to support them. Although
the liberal economic system imposes the deregulation of the market, there is a series of
interventions to put an end to the systemic crisis which, although at first started as a
financial one, has evolved into sovereign debt. As a result, these governments saw their
debt levels increase dramatically.

At the same time many countries mainly the Southern, including Greece have
suffered a low interest rate shock, which while facilitating their access to the markets,
did not secure the debt financing. Hence, trade deficits, as reflected in the current

account balance have widened between southern and northern MS. In combination with

326 C. Kopf, (2011). Restoring financial stability in the euro area, CEPS Papers 4292, Centre for
European Policy Studies, 237, 2-20. Retrieved from: https://www.ceps.eu/publications/restoring-
financial-stability-euro-area
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loose budgetary surveillance and lack or real co-ordination of the economies of the MS,
the problem worsened further. In particular, according to the Treaties the budgetary
surveillance was very loose. Many MS have tried to conceal the amount of their public
debt and their deficits. Nevertheless, the first public disclosures of real budgetary
figures started with Greece and Ireland. As a consequence, a new aspect arose; the ‘fear
of unreliability’. The countries became insolvent because investors feared insolvency.
It is about the phenomenon of ‘self-fulfilling solvency crisis’.3?

The economic and sovereign debt crisis threatening the stability of the Eurozone
and the EU economy more generally had led to the adoption of harsh austerity measures
in the affected countries. The new economic reality required amendment of the Stability
and Growth Pact as the circumstances did not allow MS to comply with the provision
of the Pact. A single economic policy that would be the precondition for further
deepening of a political union has not yet been achieved. The lack of an economic union
and consequently of a political one does not create a federal government and does not
allow the ‘solution of a central budget’. What is more, the theory of the Optimal
Currency Region (OCR)328 seems to be revived. Many have argued that the EU did not
actually meet the criteria for an OCA at the time the euro was adopted and attribute the
Eurozone's economic difficulties in part to continued failure to do so.
EMU has managed to facilitate trade and reduce trade exchange rate costs but has not
managed to harmonize the prices of goods and wages in all Member States.
Furthermore, there is a difference in the living standards of the populations of its MS.
There is, of course, an improvement in the free movement of capital, but the low labour
mobility within the boundaries of the Union leads to losing economic stability and
questioning its effectiveness as a European Optimal Currency Region.

327 See in detail, P. De Grauwe, and Y. Ji, (2013). Self-fulfilling crises in the Eurozone: An empirical
test. Journal of International Money and Finance, 34, 15-36. doi: 10.1016/j.jimonfin.2012.11.003 and
M. Obstfeld, (1986). Rational and self-fulfilling balance-of-payments crises. American Economic
Review, 76 (1), 72-81. Retrieved from:

https://econpapers.repec.org/article/acaaecrev/v_3a76_3ay 3a1986 3ai 3al 3ap_3a72-81.htm

328 R, Mundell, (1961). A Theory of Optimum Currency Areas. The American Economic Review, 51(4),
657-665. Retrieved from: http://www.jstor.org/stable/1812792
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4.3 New Economic governance as a ‘Solution’
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It is argued that the euro was an economic project, and not simply a political one.
Monetary Union in Europe started in the early 1970s after the collapse of the
Bretton Woods system.®® In short, the EMU offered its Member States a huge
degree of freedom vis-a-vis the rest of the world, as well as towards the international
markets and the international multilateral organizations. For a lengthy period of
time the EMU was able to prevent strong external shocks. However, the EMU had
also profound social and economic implications for Europe that eventually resulted
in a deep crisis. In 2010, after the crisis had emerged fully, the so-called Troika
consisting of the Commission, the ECB and the Monetary Fund (IMF) formulated
adjustment programmes based on austerity and comprising of two main elements:
fiscal adjustment and ‘structural reforms’. The programmes reflected the German
belief that “austerity is the only solution’®*! and were to be imposed on all counties
requesting financial support when access to international capital markets ceased or

was blocked de facto by very high interest rates. 332

» Economic coordination-principles (Article 121 TFEU)

It is essential to refer that the MS agreed in the Treaty of Maastricht that they

would ‘regard their economic policies as a matter of common concern and shall

3% H. Rompuy, (2012) Towards a Genuine Economical Monetary Union. Available at:
https://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/ec/134069.pdf.

330 The Bretton Woods system fixed the US dollar as the dominant form of world money in the post-war
period. The US dollar is a form of credit money which acted as world money while being converted into
gold at a fixed rate.

31 As Wolfgang Scauble, the German Finance Minister, declared to the Financial Times on 5 September
2011.

332 What is meant by economic governance? It combines the philosophy and architecture of economic
policy-making with the institutions, machinery and practices that shape the evolution of the economy.
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coordinate them within the Council’ (Article 121 para.l). Nevertheless, the Council
can only publish recommendations. In other words, the Council cannot do any

more; its options end here.

» Proceedings and sanctions regarding excessive deficits (Article 126
TFEUV)

The proceedings regulated by Article 126 TFEU achieved fame through the so-called
‘Maastricht Criteria’. According to this article, the MS are obliged to avoid excessive
deficits. Significant for evaluation are two reference values: the government debt and
government deficit as a percentage of GDP (60 per cent and 3 per cent). Article 126
contains a multi-staged procedure whose steps are built on and depend on one another.
To be able to justify ‘hard sanctions’, which can be imposed by the Council in the
excessive deficits procedure (in contrast to procedure for economic coordination A.121
TFEU) and in order to give the MS the time and opportunity to reduce their excessive
deficits, all procedural steps must be passed, before the Council can finally decide about

administering sanctions.

» The Stability and Growth Pact

In order to further develop the procedure for economic coordination and the excessive
deficit procedure, the Stability and Growth Pact was adopted in 1997. The Regulation
‘on the strengthening of the surveillance of budgetary positions and the surveillance
and coordination of economic policies’, also denoting the preventive component in the
pact, was decreed on the basis of A. 121 par. 6 TFEU, which authorizes the Council to

determine the ‘details’ of proceedings.

Although the EU has a number of instruments for the co-ordination of economic policy
the crisis has shown that they have not been used to the full and that there are gaps in
the current governance system. There is a broad political agreement that this has to
change and that the EU needs to be equipped with a broader and more effective set of
policy instruments to ensure its future prosperity and standards of living. Following
these developments, the EU is presently on a crossroads, with each road having its own

logic and consequences. The first aims to restore financial stability by sacrificing entire
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national economies and states on the altar of the financial markets. It leads to
deprivation and suffering of the populations, without providing a way out of the crisis,
while at the same time it threatens to devour democracy and destroy European
integration. The second road requires, among others, a cancellation of a large part of
national debts, the socialisation of the banking and financial sector, the redistribution
of income, the fight against corruption and a reconstruction of Europe’s real economies
according to ecological and social standards. The answer came in a wide range of
measures resulting in an integrated system of coordination and surveillance of EU

economic policies.

» Tools for Stronger EU Economic Governance

The New Economic Governance has been set up in three stages. In Autumn 2011, the
so-called Six-pack®® go into effect, a package of five regulations and a directive. In
May 2013, the Two-pack, consisting of two regulations follow, and in 2014 the next
step is planned: the ‘contracts for competitiveness’. The rules are applied in the context
of the European Semester,* an annual cycle of coordination and surveillance of the

EU's economic policies.

Three of the six legal acts of the Six-pack are aimed at tightening the Stability and
Growth Pact. With regulation 1175/20113%, the preventive component of the SGP is
tightened, especially by the following reforms:

i.  Ifthe debt level of a Member State is higher than 60 per cent of GDP, the annual
improvement of the cyclically adjusted budget balance must be at least 0.5 per
cent of GDP

333 The "Six Pack" strengthened the Stability and Growth Pact and also introduced a new macroeconomic
surveillance tool: the macroeconomic imbalance procedure.
334 The European Semester is the six-month cycle of economic policy coordination in the European
Union, starting in November last year and ending in June / July. The European Semester, introduced in
2010, ensures that Member States discuss their economic and budgetary plans with their EU partners at
specific times in the first part of the year, so that national action could be accordingly taken in the second
part of the year, notably with the adoption of the budgets for the subsequent year.
335 Regulation (EU) 1175/2011, 16 November 2011 amending Council Regulation (EC) 1466/97 on the
strengthening of the surveillance of budgetary positions and the surveillance and coordination of
economic policies.
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ii. The Regulation introduces a rule to limit spending growth-the annual
expenditure growth must not exceed the ‘reference medium-term rate of the
potential GDP growth’

iii.  In resolving whether the concerned MS has failed to take remedial measures,
the Commission has received upgraded support from the ‘introduction’ of a
Reverse Majority Voting. Thus, the resolution ‘shall be deemed to be adopted
by Council unless it decides, by simple majority, to reject the recommendation

within 10 days of its adoption by the Commission’

The corrective component of the SGP is tightening in particular by means of the
Regulation 1175/2011, so as in the future the development of the government debt will
have the same importance as that of the budget deficit. This was achieved by inserting
a new sanction that more closely defines, just what is to be understood by sufficient
regressiveness of the level of government debt: it exists when the difference from the
reference value (now 60 per cent) has decreased in the past three years ‘on an annual
average by one twentieth’ (Article 1a Reg. 1467/97 as amended by Reg. 1175/2011).
The Regulation determines a sanction system for the preventive and corrective
components of the SGP, but it is valid ‘only’ for those MS which are within the
Eurozone (A. 1 Reg. 1175/2011). As regards the preventive arm, the MS will be obliged
to deposit an interest-bearing security of 0.2 per cent of GDP, when the decision has
been made that it has failed to undertake appropriate measures against a considerable
deviation from the adjustment path.

It is claimed that the new instrument of the SGP from a legal and democratic
perspective passed without the necessary legal competence. The ‘introduction’ of a
Reverse Majority Voting which strengthens the European executive (European
Commission) is illegal. According to Article 121 only the Council is granted the
possibility to direct a recommendation to the MS. Article 121 TFEU neither provides
for the legal act of a decision, nor calls on the Commission to adopt such a decision,
which consequently receives its validity through inactivity of the Council as provided

by Reverse Majority Voting.

136



> Article 136 TFEU

In its concept for the deepening of the EMU, the Commission explains that Article 136
TFEU forms a suitable basis for the ‘contacts of competitiveness’.>% Article 136

empowers the Council to enact measures for the euro area to:

I.  ‘strengthen the coordination and surveillance of...budgetary discipline’

ii. To ‘set out macroeconomic policy guidelines for the Eurozone MS, while
ensuring that they are compatible with those adopted for the whole of the EU’
(Article 136 para.1 TFEU)

Based on the intergovernmental treaty signed by its Member States of the euro area on
2 February 2012 an intergovernmental organization is being set under the name
‘European Stability Mechanism’. It is a permanent mechanism crisis resolution for the
euro area countries that came to replace the EFSF.**" It has a total subscribed capital of
€ 704.8 billion with a paid up a capital of € 80.5 billion and a capped capital of €624.3
million, its lending capacity is € 500 billion, including EFSM stability support
pendulums. Its shareholders are the 19 Member States of the euro area and Chief
Executive Officer Klaus Regling. On 17 December 2010, the European Council
recognized the need and agreed to establish a permanent stability mechanism. To this
end, on 25 March 2011, the European Council has adopted the Decision 2011/199 /
EU25, which amends Article 136 of the TFEU and a paragraph®3® providing for it, is
added establishing a stability mechanism. On 9 December 2011 the Heads of States or
governments of the Member States whose currency is the euro have decided to move
forward towards a stronger Economic Union with the introduction of the Treaty on

Stability, Coordination and Governance in Economic and Monetary Union (TSCG).3%

336 COM (2012) 777, 26.
337 The European Financial Stability Facility (EFSF) which was created as a temporary crisis resolution
mechanism by the euro area member states in June 2010, providing financial assistance to Ireland,
Portugal and Greece; and the European Financial Stabilisation Mechanism (EFSM) is an emergency
funding programme reliant on funds raised on financial markets and guaranteed by the European
Commission using the EU budget as collateral. It is supervised by the Commission and aims at preserving
financial stability in Europe by providing financial assistance to member states of the EU in economic
difficulty.
338 See Article 1 para. 3: “The Member States whose currency is the euro may establish a stability
mechanism to be activated if indispensable to safeguard the stability of the euro area as a whole. The
granting of any required financial assistance under the mechanism will be made subject to strict
conditionality”.
33% All EU Member States except the UK, the Czech Republic and Croatia have now signed this Treaty.
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Therefore, it is acknowledged and agreed that the financial assistance under new ESM
programmes will provide that, starting from 1 March 2013, the ratification of the TSCG
by the interested member of the ESM. The Treaty provides for all euro area Member
States to become members of the ESM with full rights and obligations, as is the case
for the Contracting Parties. ESM will provide financial loans such as the IMF. Indeed,
ESM loans will be granted a status preferential creditor as those of the IMF, with the
preferential regime an IMF creditor to take precedence over this ESM.

So far ESM has provided financial support to Spain, Cyprus and Greece.
Regarding Spain in July 2012, it was adopted financial aid of up to € 100 billion. The
programme was designed to cover a shortage of funds in a number of Spanish banks.
However, the Spanish government did not disburse the full amount but € 39.5 billion
in December of 2012 and € 1.8 billion in February 2013. These funds were provided to
Fondo de Restructuracion Ordenado Bancaria (FROB), the recapitalization fund banks
of the Spanish Government and then channeled to the financial institutions involved.
Financial assistance for Spain was accompanied by a reform programme on
governance, on supervision and regulation of the financial sector. The programme
expired on 31 December 2013.

On June 25, 2012, the Cypriot Government submitted a request for support
stability to the Eurogroup President. Eventually the economic programme adjustment
agreed in May 2013 and concerns the imbalances in the Cypriot financial sector. It
included shrinkage of the country's financial sector, fiscal consolidation, structural
reforms and privatizations. The agreement on the programme macroeconomic
adjustment paved the way for the members of the euro area to make the decision for a
package of financial assistance to Cyprus amounting to up to € 10 billion. Of this
amount ESM has allocated € 8,968,000,000 and the International Monetary Fund (IMF)
of around € 1 billion. The programme expires on March 31 of 2016. Finally, the third
financial programme agreed in the framework of the ESM is the one which concerns
Greece. The Greek government submitted a request for stability support from the ESM,
in the form of a loan. The Greek authorities and the institutions reached a staff-level

agreement on the Memorandum of Understanding for the new programme and on
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August 19, 2015 the ESM board of governors approved the MoU.3* On the same date
the board of governors also approved the loan agreement. It was enough € 86 billion
and had a three-year maturity date of August 20"2018.%*! The total amount of funding
from ESM depended on IMF participation and implementation of the memorandum
from Greece to the middle of 2018. The first installment was € 26 billion and paid on
the 19" August 2015. This money was disbursed gradually and used by Greek
government for debt servicing, recapitalization banking sector, offsetting debts and
financing its budget. A basic requirement for the Greek government was to implement
a series of radical economic reforms for which it has committed itself. These reforms
are included in a relevant Memorandum of Understanding, which included the
following objectives: restoration of fiscal sustainability, safeguarding financial
stability, stimulating its growth, competitiveness and investment and its public

administration reformation.

All in all, EMU countries are ill-prepared for ‘stormy weather’. The economic and
sovereign debt crisis threatening the stability of the Eurozone and the EU economy
more generally has led to the adoption of harsh austerity measures in the affected
countries. The Commission, through the European Stability Mechanism and its
siblings, coordinates the financial support provided by Euro countries and the
International Monetary Fund in the form of economic adjustment programmes,
requiring reforms to address economic imbalances, specified in Memorandums of
Understanding. Such Memoranda have been signed under the European Stability
Mechanism, the European Financial Stability Facility and earlier financial assistance
agreements, with Cyprus, Greece, Hungary, Ireland, Latvia, Portugal, Romania and
Spain. Furthermore, the crisis has given momentum to the so-called European
Semester, in which the Council, upon Commission proposal, adopts country specific
recommendations as part of the coordination of Member States’ economic and
employment policy. The Semester brings together within a single annual policy
coordination cycle a wide range of EU governance instruments with different legal

bases and sanctioning authority, from the Stability and Growth Pact, the

340 European Council. Council of the European Union. Timeline: the third financial assistance
programme for Greece. Retrieved from: https://www.consilium.europa.eu/en/policies/financial-
assistance-Eurozone-members/greece-programme/timeline/
341 The Country is no longer reliant on ongoing external rescue loans for the first time since 2010.
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Macroeconomic Imbalances Procedure, and the Fiscal Treaty to the Europe 2020
Strategy and the Integrated Economic and Employment Policy Guidelines. There have
been highly detailed country specific recommendations concerning a range of labour
market and social standards in a great number of Member States. While some of these
recommendations encourage Member States to increase social inclusion and worker

protection, many others entail the opposite.3*?

342G, Garben, (2017). The Constitutional (Im)balance between ‘the Market’ and ‘the Social’ in the
European Union. European Constitutional Law Review, No. 13 p.23-61.
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Chapter 5. The social impact of the harsh austerity measures

5.1 The decay of the social state

There is a growing sense that the social state has become under intense scrutiny as a
result of austerity measures. Pressures on public finances, and the notion that social
spending imposes on the ‘productive’ parts of economies, cultivate the conviction that
the European social state is unsustainable and in need of reform. The change that has
been occurred at the nature of the European economies posed new challenges to the
social state. They had to adapt to new social risks, resulting from the new patterns of
work and employment. The fact that the fiscal response to the ‘Great Recession’ was
mainly based on tax cuts to stimulate the economy and on spending cuts to achieve
fiscal consolidation®*® has resulted into the significant undervalued of the social state
in all countries of the EU, especially in the Nordic ones. The patterns of response follow
recent paths of institutional social state change. These new paths include the
development of employment at the margins, which re-enforces patterns of labour
market dualization, toughening access to unemployment and other benefits, as well as
curtailing public expenditure in the areas of health care, pensions and education.3*

The unemployment issue (see Figure 4) was the first severe outcome that shook the
European ‘edifice’. By 2009/2010, the average unemployment rate in the EU-28 stood
at 9 per cent. The unemployment rate is an important measure of a country or region’s
economic health, and despite unemployment levels in the European Union falling
slightly from a peak in early 2013, they remain high, especially in comparison to what
the rates were before the worldwide recession started in 2008. This confirms the
continuing stagnation in European markets, which hits young job seekers particularly
hard as they struggle to compete against older, more experienced workers for a job,

suffering under jobless rates twice as high as general unemployment.

343 N. Bermeo, and J. Pontusson, (2012). Coping with Crisis: Government Reactions to the Great
Recession. Russel Sage Foundation. New York.

344 G. Bonoli, and D. Natali, (2012). The Politics of the New Welfare State. Oxford University Press.; P.
Emmenegger et al, (2012). The Age of Dualization. Oxford University Press; A. Hemerijck, (2012).
Changing Welfare States. Oxford University Press.
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More specifically, according to Eurostat, when the crisis begun in 2008 the
unemployment rate in EU-28 was at 7 per cent. Two Yyears later, the unemployment
level rose up taking the rate up to 9.6 (see Figure 4). The decline of unemployment in
2013 was a deceptive sign of an end of the crisis and of a stable improvement in labour
market conditions in the EU-28. In fact, since 2011 and until 2013 unemployment
steadily and markedly increased corresponding to a record rate of 10,9 %. Since then

the rate has started to decrease, reaching 7 % at the end of 2018.

Figure 4. Unemployment rate (%) 2007-2018
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Furthermore, the economic crisis severely hit the young. Youth unemployment
rates, which are generally much higher, even double or more, than unemployment
rates for all ages (see Figure 5). As for the rate for the total population, the youth
unemployment rate in the EU-28 sharply declined between 2005 and 2008, reaching
its minimum value (15.1 % in 2008). After 2008, the youth unemployment rate has
taken an upward trend peaking in 23.8 % in 2013, before receding to 15.6 % at the
end of 2018. The EU-28 youth unemployment rate was systematically higher than
in the euro area (EA) between 2000 and mid-2007. Since then and until the third
quarter 2010 these two rates were very close. Afterwards the indicator moved more
sharply in the EA-19 than in the EU-28, first downwards until mid-2011, then
upwards until the end of 2012. In 2012 the EA-19 youth unemployment rate
overtook the EU-28 rate, and the gap increased until the end of the year. The gap
became even larger in the second part of 2013 and during 2014 and 2015, when the
rate for the euro area went down less than the rate for the EU-28. The gap remained
at relatively high level (15.6) during 2018.

Figure 5. Youth unemployment (%) 2007-2018
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Closing the gender gap was one of the most important goals of the European Union.
Promoting gender equality was an opportunity to develop the social protection, as
mentioned in Part I, Chapter 1 and Chapter 3 of the present thesis. This aim was rather
difficult to be succeeded in the time of recession. In general, women have been more
affected by unemployment than men. In 2008, when they were at their lowest levels of
6.6 % and 7.5 % respectively, the male and female unemployment rates in the EU-28
converged, and in 2009 the male unemployment rate was higher (see Figure 6). The
decline of the men’s rate during 2010 and the first half of 2011 and the corresponding
stability in the women’s rate over the same period brought the male rate below the
female one once again. Since then the two rates have risen at the same pace until mid-
2013, when they reached their highest value of 10.8 % for men and 10.9 % for women.
In 2013 both the male and the female rates began to decline and reached respectively
6.8% and 7.2% at the end of 2018.

Figure 6. Unemployment rate by gender EU-28, 2007-2018
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In 2007, EU-28 ‘unemployment long-term’ male had a low rate of 2.8% in
comparison with female rate which was at 3.3% (see Figure 7). After crisis had
made its disastrous appearance, the rates sharply increased; both male and female
‘unemployment long-term’ hit in 2012 4.6% and 5% in 2013. ‘Unemployment very
long-term’ was not so high since 2014 when male and female ‘unemployment very

long-term’ was increased at 3%.

Figure 7. Unemployment rates (%) long-term and very long-term, EU-28 by
gender (15-74) 2007-2017

6,0

5,0

©

%
o

4
3
2

0,0 |‘| ‘|| |‘| ||‘ ||‘ “| ||| ||‘ “| ||| “‘

1
2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017

o

o

M EU-28, Long-term, Male, 17-74 B EU-28.Long-term, Female, 15-74
M EU-28, Very long-term, Male, 15-74 EU-28. Very long-term, Female, 15-74

Source: Eurostat, 2019.

145



Unemployment can have negative consequences not only for the quality of life of
people but also for the full enjoyment of their fundamental rights and freedoms. The
unemployed are likely to suffer less satisfaction from life and experience greater social
exclusion. The European Commission notes that ‘long-term unemployment’ is closely
linked to a high risk of poverty, which in turn leads to economic and social exclusion.®*
In 2015, there were 51.0 million people in the EU-28 living in households that faced
income poverty, 16.0 million persons experiencing severe material deprivation and 13.3
million people living in households with very low work intensity According to these
findings (see Figure 8) EU social policy in the field of poverty and social exclusion did

not register good results.

Figure 8. Number of persons (millions) at-risk-of-poverty or social exclusion
analyzed by type of risks, EU-28, 2015
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Source: Eurostat, 2019.

345 FRA, “The European Union as a Community of values: safeguarding fundamental rights in times of crisis”,
Annual Report 2012, page 15. http://fra.europa.eu/sites/default/files/annual-report-2012-focus_en.pdf
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Poverty and social exclusion issues appear to EU legislation but have had a relatively
low political profile. Economic crisis had a major effect on the quality of life. Thus, it
IS interesting to examine the government expenditures (see Figure 9,10 and 11) on
social protection to avoid the risk of poverty and promote social inclusion for the
European citizens. In 2009, expenditure on social protectionss relative to gross
domestic product (GDP) was estimated at 28.7 % in the EU-28. And in EA-19 was
29,3, which decreased in 2011 reaching a rate of 29%. The following years the
expenditure on social protection in the EU-28 and in EA-19 was not stable which might
be explained by the economy imbalances. In 2014 decreased again and in 2016 fell at
28.1% and 29.2%.

Figure 9. Expenditure on social protection (% of GDP), 2008-2016
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In 2016, expenditure on social protection3*’ relative to gross domestic product *GDP)
was estimated at 28.1 in the EU-28 (see Figure 10). Across the EU Member States, this
ratio was highest in France (34.3), and Denmark (31,6), in Italy (29,7), while the lowest
was in Romania (14.6), Latvia (15.2) and Lithuania (15.4).

346 Expenditure on social protection contain: social benefits, which consist of transfers, in cash or in kind,
to households and individuals to relieve them of the burden of a defined set of risks or needs;
administration costs, which represent the costs charged to the scheme for its management and
administration; other expenditure, which consists of miscellaneous expenditure by social protection
schemes (payment of property income and other). It is calculated in current prices.
3472015 break in series.
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Figure 10. Expenditure on social protection (% of GDP), 2016
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An analysis by function reveals that the highest levels of expenditure in the EU-28 were recorded for the old age and survivors function (largely
composed of pensions). More specifically, in 2015, the first highest level of EU-28 expenditure on social protection benefits was for old age (39%).
The second highest level of EU-28 expenditure on social protection benefits was for sickness/healthcare (28.4%). Together accounted for 67.3 %
of total social protection expenditure while benefits related to family/children, disability, survivors and unemployment ranged between 8.3 % and

4.6 %; housing and social exclusion benefits not elsewhere classified accounted for the remaining 2.0 % and 1.9 % respectively.

Figure 11. Structure of social protection expenditure (% of total expenditure), EU-28, 2015

0,7

-

= Old age = Sickness/healthcare = Family/children = Disability = Survivors = Other benefits = Administration costs = Other expenditure

Source: Eurostat, 2019.

149


https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Unemployment

As regards the impact on the right to work, in addition to unemployment, the austerity
measures have had a significant effect on labor conditions in the EU. Restrictions on
employment in the public sector have been introduced in Cyprus, Greece, Ireland, Italy,
Portugal and Spain; many countries have encouraged early retirement. In Spain, the
notice period for dismissal in cases where a company suffers income losses for three
consecutive months, or has declined sales for three consecutive quarters, declined in
half from 30 to 15 days. Wages were also the target of direct and indirect intervention,
both in the public and private sectors. While wages in the private sector are regulated
by the market, with some intervention by the state, salaries in the public sector depend
on state regulation. Although developments in each Member State are different, there
are some common elements, at least in some Member States, including: continuous
reductions over the years as the crisis continues, the elimination or reduction of
allowances and additional aid, the attempt to protect the minimum wage. In cases where
there were no direct cuts, a wage freeze was imposed. Thus, in Cyprus, Greece and
Ireland, wages were cut across the public sector, while in Italy and Portugal a cut was
introduced only for high incomes. In Spain, there has been a general reduction of 5%,
although for some groups of workers, pay has fallen more for the highest paid.

As far as the right to education is concerned in the European area, this is
particularly affecting countries such as Italy, Portugal and Greece, which are also facing
the most serious consequences of the crisis, since cuts in public spending have led to
measures such as the reduction of the number of schools, achieved either by merging
or closing schools, reducing the number of teachers, increasing the pupil / teacher ratio
and reducing administrative and other school-related costs. In the context of reducing
education spending, teachers' wages - in the context of wage cuts for civil servants -
have declined in several countries, while in countries such as Italy, Spain and Portugal
their working hours have increased. In Cyprus, preparatory hours for teachers were
abolished. In addition to staff costs, some administrative costs have fallen. In Italy,
technical and auxiliary staff in schools decreased by 17%. In Greece, the position of the
school guard was abolished. Prior to the crisis, Cyprus provided free transportation for
children from rural areas and technical school pupils, and after the crisis did not. Ireland
has, among other things, abolished grants for school books and funding for the poorest
children, while in Spain, a total reduction of 45% was recorded in the provision of

scholarships for the purchase of school books. In Ireland, subsidies for the purchase of



clothing and footwear also fell. In Belgium, school allowances for families in financial
difficulties declined by 15% in 2013 and an additional 15% in 2014.348

In addition, the austerity policies affect the right to access to healthcare. In
several countries, measures have been put in place to limit access to health care, to
introduce or increase patient participation fees, to reorganize hospitals and health care,
to reduce wages and to freeze the employment of health personnel, interventions in the
cost of medicines and other services and administrative reforms. The impacts of the
measures observed, are reduced access to healthcare, in addition financial burden on
citizens, reducing the number of medical staff and facilities, reducing preventive care,
and so on. Poor and homeless, elderly, disabled and their families, illegal immigrants

are among the groups disproportionately affected by the measures imposed.3*°

Reflections

The fall out of the economic crisis of 2008 has greatly accelerated the disintegration of
the much-vaunted Europe Social Model. The impact of the austerity measures
introduced by most European states and in particular the scale of the social crisis has
made it clear that a gulf currently exists between the rhetoric and the reality of ‘Social
Europe’. Unemployment is a strong indicator of social viability. With rising
unemployment levels, the pressure on national welfare budgets increased while at the
same time fewer resources were available because of negative economic growth and
declining tax revenue rapidly shifting the fiscal balance into deficits. In combination
with large rescue packages to prop up the banking sector to prevent a collapse of
financial institutions and a wider economic meltdown, many Euro area countries
breached the deficit rule of the EU’s Stability and Growth Pact (SGP) (stipulating a
maximum public deficit of 3 per cent of GDP) and had soaring rates of public debt.
Moreover, the sharp increase in unemployment put a large proportion of the population
at risk of poverty. Austerity measures and rescue packages have reinforced the negative

repercussions of the recession on the distribution of incomes. For instance, the various

348 A. Tamamovi¢, (2015). The impact of the crisis on fundamental rights across Member States of the
EU. Comparative analysis, Directorate General for Internal Policies, Policy Department C: Citizens’
Rights and Constitutional Affairs, Civil Liberties, Justice and Home Affairs, European Union, Brussels,
43-45,

349 | bid.
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Memoranda signed with Greece require inter alia an increase in ‘flexible’ forms of
work, such as fixed term work and temporary agency work, extended probation periods,
decreased protection against collective redundancies, reduction in pay, increased
working time and allowing wage growth below sectoral agreements, increased
retirement age, and decreased holiday pay. The negative social impact of the reforms is
uncontested, and deplored. Furthermore, the legality of these measures is in dispute (see
Chapter 5.2).

Regrettably neither the social acquis, such as the minimum standards laid down
in the Working Time and Fixed-Term Work Directives, nor the fundamental social
rights laid down in European law have proven sufficiently effective to remedy the social
crises that have emerged in certain MS.3*® Regulation 472/2013 now requires that the
draft macroeconomic adjustment programme implemented in a Member State in receipt
of financial assistance ‘shall fully observe Article 152 TFEU and Article 28 of the
‘Charter’ and that ‘[tJThe Commission shall ensure that the Memorandum of
Understanding is fully consistent with the macroeconomic adjustment programme
approved by the Council’, this provides a social safeguard only in a very indirect and
minimal way. So, while Euro-crisis governance could be argued to be generally
founded on a legal framework which certainly benefits from a degree of democratic
legitimacy, much like in the case of economic governance the effect of the framework
has been to authorise the ‘outsourcing’ of substantive questions balancing ‘the
economic’ and ‘the social’ to be taken in the actual management of the Euro-crisis,
most saliently the Memoranda, to an executive, intransparent and exclusive forum.3!

As described above, the main response to the failure of the economies was the
cuts in spending and savings in the budget. In areas such as pensions, health care and
education, which absorb up to 70% of GDP in some countries, these regions were the
first to be affected by emerging austerity policies. Some effects of the crisis and
subsequent austerity measures were visible immediately or shortly after their
implementation. Some effects will only become visible after decades. From this
perspective, the defense of social rights, is considered more essential than ever, since it

guarantees the right of a person to a dignified living. It is worth noting, however, that

850 S Garbern, ibid.
351 |bid.
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the international and European guardians of the protection of rights have tried to

respond to the threats posed by austerity to the protection of fundamental rights.>%2

352 A. Tamamovi¢, ibid, p.13.
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5.2 How did courts respond? Judicial limitation as a result of the austerity policy

5.2.1 The role of the European Court of Justice

As mentioned in Part | of the present thesis, the European Court of Justice has been a
key aspect in the process of the European integration. It enhanced the interpretation of
the essential principles and characteristics of the EU law. However, the Great Recession
denotes that the development of an economic union and the formatting of the European
legal order are two different things. Moreover, it is pointed out that the reform of
economic governance in the EU has affected the Eurozone counties, especially those
receiving financial support. The strict fiscal measures create a euro-crisis law. The
Courts have been called to challenge measures implemented by Member States in
response to the economic crisis. The ECJ has been criticized not to succeed to act as a
counterbalance to the implementation of austerity measures on crucial issues of
European social policy. It is also argued that measures such as cuts on wages, pensions,
public spending and restrictive collective bargaining are opposed to the purpose of
social justice set out in Article 3 TEU. 32 The notion of a social market seems
incompatible with the austerity policy measures. Furthermore, they are against the
provisions of Article 9 TFEU which states that: ‘In defining and implementing its
policies and activities, the Union shall take into account requirements linked to the
promotion of a high level of employment, the guarantee of adequate social protection,
the fight against social exclusion, and a high level of education, training and protection
of human health.” Therefore, the ECJ had to answer in several occasions about the
legitimacy of the measures which have been implemented by the Troika. In the question
whether the reforms are compatible with the Charter of Fundamental Rights, the ECJ

has usually found these references inadmissible.

European Council Decision 2011/199 / EU of 25 March 2011 on the amendment
of the Treaty and the establishment of the ESM in the simplified procedure under
Avrticle 48 (6) of the TEU gave rise to a new round of doubts as to the legitimacy of the
choices made by the Member States and their compatibility with the Treaties. Issues
were dealt with by the European Court of Justice in C-370/2012, Pringle case,®*

353 Article 3(3) TEU sets the objective that the EU be ‘a highly competitive social market economy’.
34 Thomas Pringle v. Gov’t of Ireland, Case C-370/12, [2012] E.C.R.
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following a preliminary ruling by the Supreme Court of Ireland. The questions referred
for a preliminary ruling arose when the independent Member, Thomas Pringle, a
member of the Irish Parliament, applied to the High Court against the Irish Government,
Ireland and the Irish Advocate General on 13 April 2012, claiming that the amendment
of Article 136 TFEU by Article 1 of the European Council Decision 2011/199
constitutes an unlawful amendment to the TFEU and, on the other, that by ratifying,
approving and accepting the Treaty establishing the European Stability Mechanism it
undertakes obligations which are incompatible with the Treaties in the field of
Economic and Monetary Policy, directly assuming the exclusive competence of the
Union in the field of Monetary Policy. The High Court dismissed his application, so
Thomas Pringle appealed to the Supreme Court. In the course of the appeal, it decided
to suspend the proceedings and to bring before the Court of Justice a series of
questions.®®® It is worth mentioning that Pringle case was rather important as far as the
legal rescue of the ESM is concerned. The need for stability and integrity of the
Eurozone is apparent from the fact that the case was introduced in plenary of the ECJ,
while a decision of the President of the Court was followed by an expedited procedure
for answering the questions referred for a preliminary ruling. The ECJ answered the
fundamental question of whether Member States are allowed under the Union Treaties
to provide stability support to each other. Furthermore, it underlined that the Union’s
institutions—more specifically the European Commission, the European Central Bank
(ECB), and the Court itself—could be ‘borrowed’ by the euro area Member States
within the context of the ESM. As for the Monetary Policy, the ECJ held that the
objective pursued by the ESM, “which is to ensure the stability of the Euro Zone as a
whole, is clearly distinguishable from the objective of maintaining price stability, which
is the primary objective of Monetary Union policy. In particular, although the stability
of the Eurozone may have an impact on the stability of the currency used in that area,
an economic policy measure cannot be assimilated to a monetary policy measure
simply because it may have indirect implications for the stability of the euro”.3*® In
addition, as regards the means provided to achieve this objective, the Court found that
'‘Decision 2011/199 merely states that the Stability Mechanism will provide any

required financial assistance without providing for anything else relating to its

355 |bid, paras 24-28.
36 Pringle case, ibid, paras 56.
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operation due to a mechanism. However, the provision of financial assistance to a
Member State does not obviously fall under monetary policy. In view of the above, the
ECJ has found that the establishment of the ESM does not affect the Union's exclusive
competence in the field of monetary policy. However, the conclusion reached by the
Court on the distinctive purposes of Monetary Policy has received severe critique,
since, ultimately, the ECJ resorted to a ‘legal formalism’ in justifying its position.>®’
Thus, it disregarded the fact that the two arms of EMU, despite different in nature, are
closely interconnected, since the stability of the Eurozone as a whole is certainly a
prerequisite for price stability in the Eurozone or, in other words, it is not clear that
there could be price stability given the serious instability of the Eurozone as a whole.
In order to avoid answering this question, the ECJ had to draw a hard line between
monetary policy and economic policy. This raises questions as to what extent the highly
centralized Monetary Union and the hitherto underdeveloped Economic Union are
interrelated. The last question which it had to investigate, under Article 48 (6) TFEU,
in order to rule on the legality of recourse to the simplified procedure for amending the
Treaty, was to answer the question whether the amendment entailed new competences
of the Union. On this issue, the ECJ took a negative attitude and justified its position
by pointing out that “the amendment of Article 136 TFEU by Decision 2011/199 does
not create a new legal basis to allow the Union to take action that was not possible
before from the entry into force of the amendment to the TFEU”. This position of the
Court, reinforced further with the appropriate interpretation of the ‘no-bailout’ clause
of Article 125 TFEU, reflects the line followed by the same for the legal rescue of the
ESM and departs from that followed by the Member States, which have attempted, by
an amendment to the Treaty, to make the establishment of the ESM legally compatible
with Union law. The euro area Member States opted to establish the ESM outside the
framework of the Union Treaties. To facilitate this move and take away doubts as to
the compatibility of the new stability mechanism with the ‘no-bailout’ clause, the
European Council agreed to add the following paragraph to article 136 of the Treaty on
the Functioning of the European Union: “The Member States whose currency is the

euro may establish a stability mechanism to be activated if indispensable to safeguard

357V, Borger, (2012). The ESM and the European Court’s Predicament in Pringle. German Law Journal.
14. (1), 1-28.; P. Craig, (2013). Pringle: Legal Reasoning, Text, Purpose and Teleology. Maastricht
Journal of European and Comparative Law, Oxford Legal Studies Research Paper No. 53/2013.
Retrieved from: https://ssrn.com/abstract=2264018

156


https://ssrn.com/abstract=2264018

the stability of the euro area as a whole. The granting of any required financial

assistance under the mechanism will be made subject to strict conditionality’”8,

The Court was called upon to take a stand on the question of the legality of the
establishment of the ESM under crisis, pressure and urgency (in this case, it has applied
the accelerated procedure for a preliminary ruling). By legally transposing the ESM, it
incorporated into the Union's law the concept of "rigorous policy conditions"”, known
by the IMF's function as conditionality, since it has been accepted that these are a
prerequisite for EU funding to be compatible with EU law. However, this interpretation
was almost narrow, without further investigation of the impact on the fundamental
principles and values of the Union's legal order, such as the rule of law, democracy and
the protection of human rights.>%

The Court, however, insisted on its position in cases C-128/12, Sindicato dos

Bancdarios do Norte®®

and C-264/12, Sindicato Nacional dos Profissionais de Seguros
e Afins,®*! which, following a reference from the Portuguese courts, raised the issue of
legality in relation to the Charter of fiscal adjustment measures adopted by the
Portuguese Parliament in application of the Memorandum of Understanding, the
conclusion of which was a prerequisite for the financing of Portugal by the ESM. The
ECJ, by its orders of 7 March 2013 and 25 June 2014 respectively, declared itself
“manifestly incompetent™ to rule on the questions referred. After reminding that "in the
context of a reference under Article 267 TFEU, the Court can only interpret Union law
within the limits of the powers of the European Union” found that the legislative
measures taken by the Portuguese authorities “were not intended to implement of Union
law”. Consequently, the Court does not have jurisdiction to rule on the legality of the
measures in relation to the Charter, and the Portuguese authorities under Article 51 (1)
of the Charter refrain from checking compliance, since its provisions are “addressed ...
in the Member States, only when applying Union law”. Considered self-evidently the
question referred for a preliminary ruling by the Portuguese labor disputes. The subject-
matter of the proceedings before the Portuguese court support was the suspension of

grant and the cut of Christmas bonuses and holiday, in which he carried out, in

358 European Council Decision No. 2011/199/EU (Amending Art. 136 TFEU), 2011 0.J. L 91/1

%9 P, A. van Malleghem, (2012). Pringle: A Paradigm Shift in the European Union’s Monetary
Constitution. Germal Law Journal, 14(1), 166. Retrieved from:
http://www.germanlawjournal.com/volume-14-no-01

360 C-128/12 Sindicatos dos Bancarios.

361 C-264/12, Sindicato Nacional dos Profissionais de Seguros e Afins.
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execution of Law 64-B / 2011 for the state budget of the year 2012, Fidelidade Mundial,
an insurance limited liability company financed by the Portuguese State. The question
referred for a preliminary ruling was the question of compliance with the Charter of
Fundamental Rights of the EU of the provisions of Law 64-B / 2011. The ECJ reiterated
that, according to its case-law, since a pre-litigation case of an EU Member State’s court
has formed, the Court may interpret Union law, when implemented within the limits of
the Union's competencies. On the other hand, where the question referred for a
preliminary ruling does not contain information demonstrating that the national
legislation in question is intended to apply of Union law, as in the present case, the
Court is not competent to answer the question.

EU liability may be deflected if Member States have even a small discretion
concerning how they implement the measures stipulated in Council Decisions. This was
illustrated in the ADEDY case brought by trade unions in Greece, which concerned two

Council Decisions6?

addressed to Greece requiring Greece to take deficit reduction
measures. The actions were dismissed by the EU General Court for lack of standing.
The Court found the applicants had failed to demonstrate that they were directly
concerned, because the measures required implementation by the Greek authorities,
which had a broad discretion how to implement them. Although domestic laws have
implemented European adjustment programmes, national courts have not tended to
approach them as ‘implementing” EU law but instead restricted their scrutiny to
domestic law, ignoring social rights in the EU Charter. For example, the Greek Supreme
Administrative Court3®® assessed the relevant MoU without making a link between
national and European measures, and so EU social rights could not be invoked, nor
responsibility attributed to EU institutions. And, even in those cases in which references
were made to the ECJ,** as mentioned above, the Court did not examine the merits of
the case as it did not conceive domestic austerity measures as part of a European

assistance package.

362 Case T-541/10 ADEDY and Others v Council, [2013] OJ C26/45; Case T-215/11 ADEDY

and Others v Council [2013] OJ C26/45.

363 See Symboulio tis Epikrateias [StE] [Supreme Administrative Court] 1285/2012 and 1286/2012, para
21 (Greece).

364 Case C-128/12 Sindicato dos Bancarios do Norte and Others v BPN — Banco Portugués de Negdcios,
SA (n 109); see also the reference in Case C-264/12 Sindicato Nacional dos Profissionals de Seguros e
Afins v Fidelidade Mundial (n 98), rejected by Order of the Court (Sixth Chamber) of 26 June 2014.
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Recently, however, the ECJ has issued, following appeals against General
Court's decisions, the Ledra Advertising and Mallis®®® decisions against the
Commission and the ECB on the restructuring of the banking sector in Cyprus under
the "'support for stability, in the form of facilitated financial assistance to the Republic
of Cyprus” on behalf of the ESM, which led to the' haircut 'of the appellants’ deposits.
In the first of these cases, depositors of two large Cypriot banks appealed against the
Commission and the ECB requesting the partial annulment of the Memorandum of
Understanding of April 26, 2013, adopted jointly by the ESM and the Republic of
Cyprus, as well as the reparation of the damage which they suffered as a result of the
subsequent restructuring of the two banks in question. In the second case, appeals were
brought against the Commission and the ECB for the annulment of the Eurogroup
statement of 25 March 2013, which concerned, inter alia, the restructuring of the
banking sector in Cyprus. These cases once again considered the link between the ESM
framework and the EU legal order. In particular, the question of the compatibility of
the operation of the ESM in the fulfillment of its mission with the fundamental
principles and values of the Union legal order, such as the safeguarding of the rule of
law and the protection of rights guaranteed by the Charter, has been raised. The Court
stressed that "the fact that one or more Union institutions may have a certain role within
the ESM does not alter the nature of the ESM acts outside the legal order of the Union"
did not alter its attitude, as first expressed in the Pringle judgment, rejecting the
inadmissibility of the actions for annulment. However, it stressed that: “this does not
prevent the Commission and the ECB from relying, in an action for damages under
Article 268 and the second and third paragraphs of Article 340 TFEU, on unlawful
conduct linked, where appropriate, to the signing of a Memorandum of Understanding
on behalf of the ESM” and declared admissible actions for damages (Ledra case).
Further, after recalling that "the tasks entrusted to the Commission and the ECB under
the ESM Treaty do not alter the competences conferred on Treaties” and that the
European Commission, in accordance with Article 17 (1) of the TEU 'promotes the
common interest of the Union' and 'oversees the application of Union law' after stating
that 'the tasks entrusted to the Commission by the ESM Treaty require, as provided for

in Article 13 (3) and 4 of that Treaty, Subparagraph to the compatibility with EU law

365 |_edra Advertising and Others v. Commission and ECB (Joined Cases C-8/15 P to C-10/15 P Ledra
Advertising and Others v. Commission and ECB.
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of the Memoranda of Understanding concluded by the ESM', considered that the
Commission retained its role as guardian of the Treaties under the ESM Treaty and
therefore that it should not sign a Memorandum of Understanding on the compatibility
of which with Union law it has doubts. Although the above-mentioned ECJ decisions
do not constitute a spectacular shift in its case-law, since this affirmed its position in
the Pringle case on the operation of the ESM outside the scope of the Charter, they
suggest a timid shift in favor of protection of individuals recognizing the Union's
liability for compensation in the event that its institutions which are involved in the
fulfillment of the ESM mission contribute to the infringement of the rights protected by
the Charter. It is not inconceivable to claim that the Court, by demonstrating a constant
interest in the promotion of fundamental rights, seeks to introduce 'back door' protection
in the context of the operation of the ESM.36¢

Ledra Advertising gave the opportunity to individuals affected by austerity
measures in countries such as Greece, Portugal, and Ireland to launch actions for
compensation against the EU.%” Moreover, Ledra Advertising constitutes a landmark
decision in the field of European financial assistance in which it clearly spells out the
obligation of EU institutions to respect human rights when formulating financial
assistance conditionality. Filling the gap left on this issue in Pringle, the Court of
Justice followed the Opinion of Advocate General Kokott, explicitly stating that the
Charter binds EU institutions in all circumstances, even when they act outside the EU
legal framework.>¢8

Another significant case which has recently been in the limelight is the AGET-
Iraklis case®®® C-201/15. The case concerned collective redundancies in Greece. In this
case the ECJ recalled the Viking/Laval case law (see Part I Chapter 3.3.2), since
attempted again to strike a balance between labour law and the fundamental economic
freedoms. More specifically, the Greek Council of State (Simvoulio tis Epikratias)
posed the question whether the system of prior ministerial authorization for the

implementation of a collective redundancies scheme provided for under Greek

366 See in detail C. Kilpatrick and B. De Witte (2014), Social rights in times of crisis in the Eurozone:
the role of fundamental rights’ challenges’, EUI Working Paper LAW 2014/05 (2014); A. Poulou,
(2017). Soziale Grundrechte und europa“ische Finanzhilfe.

367 Poulou, ibid.

368 |_edra, para. 27.

369 Case C-201/15, Anonymi Geniki Etairia Tsimenton Iraklis (AGET Iraklis) v Ypourgos Ergasias,
Koinonikis Asfalisis kai Koinonikis Allilengyis
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legislation was compatible with the freedom of establishment under Article 49 TFEU
and the free movement of capital under Article 63 TFEU, also, the freedom to conduct
a business (Article 16 of the EU Charter of Fundamental Rights), and the protection of
workers in the event of collective dismissal. 37 It is worth mentioning that AGET Iraklis
arose in relation to the severe economic recession and due to the extremely high
unemployment in Greece. It gave birth to the first Article 267 TFEU preliminary
reference from the Greek Council of State to the CJEU in this context. It shed light to
the issue of legality of national economic policy that enacted in response to the
economic Crisis.

The Greek company AGET lIraklis, a cement producer whose principal
shareholder is the French multinational Lafarge, contests the Ministry of Labour’s
decision not to authorise its collective redundancy plan (a plan which envisaged the
closure of a plant in Chalkida on the island of Evia and the loss of 236 jobs). In Greece,
when the parties do not reach agreement on a collective redundancy plan, the prefect or
the Minister for Labour may, after assessing three criteria (namely the conditions in the
labour market, the situation of the undertaking and the interests of the national
economy), does not authorise some or all of the projected redundancies. If the
redundancy plan is not authorised, it cannot be implemented. The Greek Council of
State (Symvoulio tis Epikrateias), before the case was brought, has asked the Court of
Justice whether such prior administrative authorisation is consistent with the directive
on collective redundancies and with freedom of establishment as guaranteed by the
Treaties (a freedom which the French multinational Lafarge exercises through the
majority interest which it holds, in the present case, in the Greek company AGET
Iraklis). If it is not, the Greek court has asked whether the Greek legislation may
nonetheless be held compatible with EU law in the light of the fact that Greece is
suffering an acute economic crisis and is faced with an extremely high unemployment
rate. The ECJ first examined whether the Greek legislation was compatible with the
directive. It holds that the Directive®* did not preclude, in principle, a national regime
which conferred upon a public authority the power to prevent collective redundancies

by a reasoned decision adopted after the documents in the file have been examined and

370 M. Markakis, (2017). Can Governments Control Mass Layoffs by Employers? Economic Freedoms
vs Labour Rights in Case C-201/15 AGET Iraklis. European Constitutional Law Review, 13 (4), 724-
743. Available at SSRN: https://ssrn.com/abstract=3096964

371 Council Directive 98/59/EC on the approximation of the laws of the Member States relating to
collective redundancies [1998] OJ L225/16.
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predetermined substantive criteria have been taken into account, unless such a regime
deprives the directive of its practical effect. To sum up, the Court examined the three
criteria in the light of which the Greek authorities must examine projected collective
redundancies. The Court held that the first criterion (interests of the national economy)
cannot be accepted, since economic aims cannot constitute a reason in the public
interest that justified a restriction on a freedom such as freedom of establishment. On
the other hand, the other two criteria (situation of the undertaking and conditions in the
labour market) did appear prima facie to be capable of relating to the legitimate
objectives in the public interest that were constituted by the protection of workers and
of employment.37

It is claimed that the similarities between AGET and Viking/Laval are many, and
they might underline that labour rights are once again lost in the balance. The Court
surely cannot be expected to broker an agreement between Greece and the institutions,

as its proper role is to interpret and rule on the validity of EU law.*"3

In addition, in its recent decision Sotiropoulou and Others v Council®* the
General Court held that the reduction of pensions due to financial stability, the
reduction of public expenses and the support of the system of pensions of the Member
States are legitimated by the general interests of the Union and especially of the

Eurozone.

372 |bid.
373 Markakis, ibid.
374 Case T-531/14, Sotiropoulou and Others v Council [2017].
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5.2.2 European Court of Human Rights’ interpretation

Applications are usually based on Article 1 (protection of property) of Protocol No. 1
to the Convention, which recognises that a State is entitled “to enforce such laws as it
deems necessary ... to control the use of property in accordance with the general
interest or to secure the payment of taxes or other contributions or penalties”. In several
cases the Court has rejected applications (as it found them inadmissible as manifestly
ill-founded) relating to austerity, notably in the field of wages and pensions. Here, the
Court relied on the principles of proportionality and subsidiarity, and the limited and
temporary nature of austerity measures.3”> More specifically, in the case of loanna
Koufaki and ADEDY v. Greece®’® the ECtHR accepted that the cuts introduced by the
disputed laws do not constitute deprivation of property but interference with the
enjoyment of the right to property, which intervention is provided for, by law and is
intended to public interest while it does not disturb the equitable balance between the
public interest and the right to respect for property. The Court therefore concluded that,
under the circumstances of the case, the applicant was not placed too heavy on the
ground, taking into consideration that the applicants' complaint related to the breach of
Article 1 of the First Protocol which was manifestly unfounded and had to be refused,
pursuant to Article 35 3a and 4 of the ECHR. Finally, the other complaints of the latter
were clearly unfounded and rejected of the applicant for breach of Articles 6, 8, 13, 14
and 17 of the ECHR. It is noteworthy that in assessing the public interest objective and
the respect for the principle of proportionality, the ECtHR took into account, in
particular, the explanatory memorandum to Law 3833/2010 and the recitals 668/2012
of the Plenary Session of the Council of State, issued on an application for annulment
brought, inter alia, by the applicants.

In the case of Da Concei¢do Mateus v. Portugal and Santos Janudrio v.
Portugal.3"” The case concerning the reductions in pension and the suspension of the
holiday pay that had been implemented by the Portuguese Memorandum. Hence, the
applicants claimed that these cuts violated the right to equality against the law in

accordance with the Article 13 of the Constitution. The State has a wide margin of

375 See Khoniakina v Georgia, Bakradze v Georgia, Frimu and Other v. Romania, Da Conceigdo Mateus
v. Portugal, Santos Januario v. Portugal and Da Silva Carvahlo Rico v Portugal.

376 Koufaki and Adedy v. Greece (dec.) - 57665/12 and. 57657/12. Decision 7.5.2013 [Section I].

377 Da Conceig¢do Mateus v. Portugal and Santos Januario v. Portugal. (application no. 62235/12 and no.
57725/12).
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discretion during the measures relating to the exercise of a broader economic and social
policy. Its already wide discretion becomes even wider, when asked to evaluate the
distribution of its limited public resources. However, it should not be considered that
the discretion of the State is unrestricted. Indeed, the Strasbourg Court examines
whether, as a result of the State's intervention in the property rights, the victim suffers
an excessive and disproportionate burden. In any case, it is checked whether the state
intervention results in its impairment the substance of the properties rights: in this case
there is, in principle, a violation of Article 1 of the ECHR in the ECHR, as opposed to
a reasonable and proportional reduction.®”® In the present case, the ECtHR recognized
that the measures taken by the Portuguese Government within the framework of a wider
social and economic programme, which was designed jointly with the European and
the IMF, with a view to securing its short-term liquidity the Portuguese economy and
the medium-term consolidation of public finances of the market, were legitimate. Thus,
the Court of Justice held that “the national governments ... have direct effect knowledge
about society and its needs [and] is in principle better position by the international
judge to assess what is in the public interest economic or financial perspective”® and
adopted the judgment of the Constitutional Portugal, that the measure to reduce the
allowances was an important public interest. It concluded that the intervention in the
applicants' property rights was not manifestly unreasonable. Finally, the European
Court of Human Rights examined whether a fair balance between the property rights
and the needs of general government exists. Taking into account both the maintenance
of the unchanged level of the basic pension and the temporary nature of the measure,
which, as the Portuguese Court of Justice has accepted, would apply for a period of
three years (2012-2014), considered that the applicants had not borne a disproportionate
burden®°. Therefore, the ECtHR found that a fair balance had been struck between the
interests of the general community and the rights of the applicants. Accordingly, the
applications were found to be manifestly ill-founded and the Court declared them

inadmissible.38!

378 Para 24.

37 Para 22.

380 Da Conceigdo Mateus v. Portugal and Santos Januério v. Portugal Da Conceigdo Mateus v. Portugal
and Santos Januario v. Portugal, Para 29.

31 In paragraph 26, the Court refers to loanna Koufaki and ADEDY v. Greece, arguing that “as in
Greece, these measures were adopted in view of an extreme economic situation, but unlike Greece these
measures are transient”.
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In the recent case Aielli and Others and Arboit and Others v. Italy®® the
applicants, who were all pensioners receiving more than three times the basic minimum
pension, complained about the readjustment of their old-age pensions. The Court
declared the application inadmissible as being manifestly ill-founded. It observed in
particular that the Italian legislature had been obliged to intervene in a difficult
economic context. The Legislative Decree in question had sought to provide for
redistribution in favour of lower pensions, while preserving the sustainability of the
social security system for future generations. The Italian government’s room for
manoeuvre options had also been restricted on account of the limited resources and the
risk that the European Commission might take action for an excessive budget deficit.
In conclusion, the Court took the view that the effects of the reform were not so severe
that they risked causing the applicants difficulties in meeting living costs to an extent

that would be incompatible with Article 1 of Protocol No. 1.

382 Ajelli and others and Arboit v. Italy 19.07.2018 (no. 27166/18 and 27167/18).
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5.2.3 The European Committee on Social Rights; a different perspective

The European Committee of Social Rights (ECSR) seems to have a different attitude
regarding the Greek austerity measures. On 19 October 2012, two important decisions
of the European Committee on social rights were issued, which were substantively
relevant, 65 and 66 / 21.2.2011130 collective actions brought before it by two
representative Greek trade unions (GENOP / DEI and ADEDY). Following these
decisions, the European Committee published on 25 April 2013 five further decisions
following appeals by Greek unions against austerity measures. The complaints
concerned the package of measures passed by the Greek Government in 2010 on
pension rights: the variable reduction in proportion, but nevertheless significant, of the
benefits from primary, supplementary and additional pensions; suspended pension
payments or reduced payments where work was undertaken beyond a certain age;
increased contributions to solidarity funds of pensioners; reduced “social solidarity”
allowance paid to the lowest income pensioners in the private sector. The complainant
organizations argued that the package of measures was contrary to article 12 of the
European Social Charter in respect of social security.®® On 11 May 2013, the ECSR
issued that the austerity measures for public and private pension schemes violate the
European Social Charter. According to Article 12 (3) of the ESC, the States Parties
“must strive to gradually increase the social security system to a higher level”. The
ECSR notes that Greece does not comply with the provisions of this article as it has not
ratified the revised European Social Charter (ECS).3* The incentive for the Committe's
decisions is to strengthen the effort to protect social rights even in times of economic
instability and to encourage States to comply with the ESC so that both the standard of
living and the conditions of living do not deteriorate at both national and European
level; the social rights enshrined in the ESC are not luxury rights recognized in times
of prosperity and abolished in periods of poor economic of the conjuncture.38®

383 See Article 12 of the European Social Charter.

384 The Ratification succeeded later in 2016.

385 Collective complaints no. 76/2012, Federation of employed pensioners of Greece ((IKA -ETAM) v.
Greece, 7 December 2012; no. 77/2012, Panhellenic Federation of Public Service Pensioners v. Greece,
7 December 2012; no. 78/2012, Pensioners’ Union of the Athens-Piraeus Electric Railways (1.S.A.P.) v.
Greece, 7 December 2012; no. 79/2012, Panhellenic Federation of pensioners of the public electricity
corporation (POS-DEI) v. Greece, 7 December 2012; no. 80/2012, Pensioner’s Union of the Agricultural
Bank of Greece (ATE) v. Greece, 7 December 2012
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Chapter 6. Reforming ‘Social Europe’?

6.1 European Pillar of Social Rights

The current economic and financial crisis induced a social crisis that increased
inequalities across the European Union. It is true that the measures undertaken to make
the EMU more resilient have stirred the debate regarding the need for a stronger
European Social dimension. On 17 November 2017, the European Commission, the
European Parliament and the Council signed the European Pillar of Social Rights
(EPSR). The purpose of the EPSR is to tackle the negative effects of the crisis on the
labour markets as well as social welfare systems. By analyzing the content, the legal
nature and the implementation of the EPSR, examining the benefits and the weaknesses
of this major action, a question is arising; throughout the years, social policy is
subsidiary to economic progress, so could the EPSR alter this imbalance and enhance

the vulnerable social protection? 3%

6.1.1 The scope of the initiative

In 2015 the European Pillar of Social Rights (EPSR) was first announced by the
President of the European Commission, Jean-Claude Juncker. On 26 April 2017, the
Commission presented the results of the public consultation, along with the final
proposal which was signed on 17 November at the Gothenburg Summit. The EPSR is
structured around three main headings and contains core principles for equal
opportunities and access to labour market, for fair working conditions, and for social
protection and inclusion. Twenty different key principles focus on the euro-area
counties to secure “a fair and truly pan-European labour market”, to secure “a social
triple-A rating” for Europe.

As explained in Part | of the present thesis European Union’s fundamental goal,

protected in the Lisbon Treaty, was to create a ‘social market economy’ with a clear

386 Material in this section (7.1) has been presented at 4th International Conference "Democracy, rights
and inequalities in the era of economic crisis. Challenges in the field of research and education" 27 - 29
April 2018 Heraklion, Crete, Greece. The article, Bafaloukou, M. (2018). European Pillar of Social
Rights: A(un) Promising Step Towards a Social Europe, has been approved (21/06/2018) to be published
at the minutes of the Conference.
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commitment to full employment, social protection, and effective anti-poverty policy.
Although, principles such as non-discrimination, tolerance, justice, solidarity and
equality are referred in Article 1a (Treaty on European Union), the social status of the
European Union has been seriously undervalued in times of crisis. The model of a
supranational economic governance based on the concept of social policy, embedded
in the single market process, has proven ineffective. As a result, European leaders are
forced to reverse this outcome and deal with the critique that the Union lacks the legal
instruments to promote a strong social agenda. Recently, the initiative of the President
of the European Commission to enhance the social dimension of the Union led to the
so-called European Pillar of Social Rights (EPSR), which has been jointly signed by
the European Parliament, the Council and the Commission on 17 November 2017, at
the Gothenburg Social Summit.

This recent action of the Union illustrates that the European institutions still
acknowledge the need for Europe to be equipped with a vigorous and tangible social
dimension. Member States are facing crucial social challenges, high unemployment,
and different status in standards of living. Since the Member States are drifting away
from each other, the gap in terms of socio-economic performance continues to widen
within the European Union. The EPSR was first announced by the President of the
European Commission on September 2015, in his State of the Union speech. He
illustrated that the aim of the initiative was to defend European social values, to secure
a “fair and truly pan-European labour market” and to “secure a social triple A rating”.
President Juncker declared ““I will want to develop a European Pillar of Social Rights,
which takes account of the changing realities of Europe’s societies and the world of
work. And which can serve as a compass for the renewed convergence within the euro
area” 3" Examining this speech, it is obvious that the European leaders acknowledge
the social wounds of Europe and the need for convergence within the euro area as well.
In this context, the EPSR seems to be the first significant action in the European social

policy via the European Commission.

387 European Commission (2016a). Launching a consultation on the European Pillar of Social Rights,
COM 127 final, Strashourg.
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6.1.2 The main content of the EPSR; doubts, potentials and implementation

The European Pillar of Social Rights contributes to social progress by supporting fair
and well-functioning labour markets and social states. By virtue of strengthening the
social acquis, it also focuses on delivering more effective rights to citizens. Regarding

its content, the EPSR sets out 20 principles and rights, divided into three categories:

o equal opportunities and access to labour market
o dynamic labour markets and fair working conditions

o public support /social protection and inclusion
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Table 7. The 20 principles of the EPSR

Chapter |

Chapter 11

Chapter 111

Equal opportunities and access

to the labour market

1. Education, training and life-

long learning

2. Gender equality

3. Equal opportunities

4. Active support to

employment

Fair working conditions

5. Secure and adaptable employment

6. Wages
7. Information about employment
conditions and protection in case of

dismissals

8. Social dialogue and involvement of

workers

9. Work-life balance

Social protection and inclusion

11. Childcare and support to children

12. Social protection

13. Unemployment benefits

14. Minimum income

15. Old age income and pensions



Source: European Commission, 2019.

10. Healthy, safe and well-adapted work

environment and data protection

16. Health care

17. Inclusion of people with

disabilities

18. Long-term care

19. Housing and assistance for the

homeless

20. Access to essential services
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Evidently, the EPSR focuses on the major threat of unemployment that EU is
facing today. Member States are currently trying to cope with the issue of
unemployment and all the related changes of work patterns which take a very heavy
toll on individuals and society by bringing poverty, income inequality, skill erosion,
insecurity and segmentation of the labour market. 3 Member States are facing huge
social challenges as a result of the high unemployment rates. A first category of
principles (Chapter 1) is applied to properly establish the right to: i) quality and
inclusive education, training and life-long learning for everyone, ii) equality of
treatment and opportunities between women and men in all areas, iii) the right to equal
treatment and opportunities to employment, social security, education and access to
goods and services, regardless of gender, racial or ethnic origin, belief or religion,
disability, age or sexual orientation and iv) active support in terms of direct and tailor-
made assistance to improve employment or self-employment prospects.

The impact of the crisis has shown that national public employment services are
often understaffed — specifically due to severe cuts in public services — and are
unsuccessful in coping with young people who might not have been part of its usual
target group before. The last principle of the first Chapter, which is called ‘active
support to employment’, may enhance the conditions and enable young people towards
entering new occupations. Social exclusion can be prevented via rapid and effective
measures.38°

The second category (Chapter Il) contains a rather crucial set of principles. In this
category rights regarding conditions of employment, wages, health and safety at work
are denoted. In that sense, crucial objectives such as ‘work-life balance’ and ‘social
dialogue’ are further pursued. The EPSR indicates that the employers should ensure an
adequate level of protection from risks that may arise at work and also provide fair
wages that secure a decent standard of living, emphasizing that “in-work poverty shall
be prevented ”.>%° EPSR has already been criticized in the context that it reaffirms and
complements rights that are already present in the EU and international legal acquis,

388 D, Reianu, and A. Nistor, (2017). The European Pillar of Social Rights: Adding Value to The Social
Europe? On-line Journal Modelling the New Europe 22, 2-25. doi:10.24193/0JMNE.2017.22.01

389 K. Lorcher, and I. Schémann, (2016). European Pillar of Social Rights: critical Legal analysis and
proposals,  Brussels:  European  Trade Union Institute, 3-125. Retrieved from:
https://www.etui.org/Publications2/Reports/The-European-pillar-of-social-rights-critical-legal-
analysis-and-proposals

3% Eyropean Commission (2017b). White paper on the future of Europe and the way forward. Reflections
and scenarios for the EU27 by 2025, COM 2025, final, Brussels.
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rendering, thusly, the principles and rights contained in binding provisions of EU law
more visible, more understandable and more explicit.>** However, via the creation of
the EPSR the European integration principle might obtain a guarantee in relation to a
minimum level of dignity for all. For instance, as far as the ‘wages’ (Principle 6,
Chapter I1) are concerned, the EPSR brings an impetus to think more about Minimum
wage from the perspective of the Lowest Wage. That results into making wages
‘livable’ and guaranteeing workers the opportunity to pursue basic liberties, while
reducing wealth and income inequality.®®2 According to President Juncker, the EPSR
represents something new for Europe. Over recent years, labour regulation has grown
as a policy tool in importance. Expanding from its original function of protecting
markets, it is increasingly being seen as a mechanism for stimulating employment
growth. Yet, at the EU level, labour legislation is limited to a few specific areas, and in
these areas-just as in the field of social policy- the EU has resolved to ‘support and
complement the activities of the Member States’ under shared competences. Thus, the
EPSR may offer a unique opportunity to address these shortcomings and embed
stronger types of cooperation in European socio-economics governance process. The
current framework, which is based on a common monetary policy, though, without any
political governance of the euro area, was proven increasingly ill-conceived as the crisis
unfolded, due to its inability to address asymmetric shocks.*** A more decent standard
of living also ensures Work—family policies that help people reconcile their working
obligations with their care responsibilities (Principle 9, Chapter 11). Work—family
policies have turned out to be effective in increasing womens’ labour market
participation in several EU Member States, and rather important, as well for longer-
term trends in population and labour supply. By supporting both dual-parent and single-
parent households, these policies also play a role in reducing inequalities, and help
families acquire or sustain middle class status.3%*

The Commission is oriented towards exploring effective ways of providing

social security cover to as many people as possible. Poverty and social exclusion set

%1 L. Fontecha, (2017). The European Pillar of Social Rights, ERA Forum 18(2), 149-153.
doi:10.1007/s12027-017-0473-4

392 B, Fabo, and S. Belli, (2017). (Un)believable wages? An analysis of minimum wage policies in Europe
from a living wage perspective, 1ZA Journal of Labor Policy 6(4), 2-11. doi: 10.1186/s40173-017-0083-
3

398 ILO, (2016). Building a social pillar for European convergence, Geneva, International Labour
Organization.

3% D. Vaughan-Whitehead, (2016). Europe's Disappearing Middle Class? Evidence from the World of
Work, Edward Elgar, UK.
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major threats in the European Union framework. Despite being mentioned as priorities

regarding the European Law (Article 151 of TFEU), their levels remain high.

The third category (Chapter 11l) of the EPSR aims at these particular issues. In a
nutshell, the EU aspires to overcome the current ineffective social policy. The ‘soft law’
of the Open Method of Coordination and the notion of the ‘flexicurity’ has been
criticized for their lack of efficiency. The existing shortcomings in relation to the
concept of ‘social protections and benefits’ such as ‘Childcare and support to children’,
‘Unemployment benefits’, ‘Health care’, ‘Pensions’ have created a significant vacuum
in social protection within the EU. It is worth mentioning that certain differences exist
between the preliminary outline of the EPSR and its final proposal, an aspect that
possibly reveals the ambiguity in terms of context regarding Chapter 111 as well as the
hesitation of the European leaders to adopt adequate measures of social protection. For
instance, the entitlements for people with disabilities have been reformulated as a right
to income support (and not merely ‘basic income security’), which would allow a
person to live in dignity (and not merely a decent standard of living, as was formulated
in the initial outline). The reference to ‘a work environment adapted to their needs’ has
been added, while the reference to ‘conditions of benefit receipt shall not create barriers
to employment’ has been discarded. Moreover, the principle of ‘healthcare’ (Principle
16, Chapter I11) has been shortened and simplified, when compared to the initial outline:
“everyone has the right to timely access to affordable, preventive and curative

healthcare of good quality”.
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6.1.3 Criticism

The outcome of the European Social Summit, held 20 years after the previous one, is a
first step towards Social Europe. In times of crisis, the first official admission is related
to the severe poverty risk and the seriously undervalued social protection. The
consequences of the recession justify the conclusion that Social Europe must be
reinforced. This statement is from itself ‘indulging’. On the other hand, the initiatives
and the strategic moves that the EU leaders decided to adopt open a constructive
discourse. The EPSR has already been criticized that rather making genuine progress
in the area of social rights, it runs the risk of being a mere compilation of social
standards that already exist in European Law.3% It is crucial to underline that whether
EU wishes to achieve a triple A rating in the social policy, it should take measures to
translate these principles into concrete results for the Europeans. The Commission
should go further; the social dimension of the EU must be enhanced via the EPSR. In
other words, it should create the opportunity for vital changes to be made in the
economic and social software of the EU.

However, the EPSR itself must first overcome some shortcomings in order to
bring tangible benefits to the EU. The fact that it is a non-binding document has raised
several doubts as far as legitimacy is concerned. The legal nature of the EPSR is an
aspect that may minimize its potential. The fact that it includes guidelines and principles
leads to conclusions unable to establish a concrete social acquis. Similarly, Principles
of the Charter of Fundamental Rights (Chapter IV, Solidarity and Citizenship’s Rights)
have also been criticized for their lack of legitimacy. The vulnerable status of the social
rights is in need of legal approval. Therefore, according to the Commission ‘the
principles and the rights enriched the European Pillar are not directly enforceable,
requiring a translation of them into appropriate action or legislation, the Pillar being
presented in the form of a Recommendation, its implementation being primarily the
responsibility of national governments, of public authorities and of social partners’ 3%
The implementation of the EPSR is another restriction that provokes skepticism about
the productivity of the new initiative. The EPSR ensures equal treatment, equal

opportunities, whilst, addressing discrimination issues, but it does not specify measures

3% Fernandes, ibid.
3% European Commission (2017a). Commission Recommendation on the European Pillar of Social
Rights, C 2600 final, Brussels.
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of implementations.3®” The European Anti-Poverty Network (EAPN) has expressed
their doubts as far as this lack of clarity over implementation is concerned. In their
position paper (September 2016) they referred “that the legislative proposals are
unlikely to have a major positive impact on living standards for the large amount of
people in poverty who are not in work or in low paid/quality jobs, i.e. there is no
proposal on Framework Directive on minimum income, or EU framework on minimum
wage”. Hence, they conclude “that the implementation of the principles is still unclear,
with the main burden falling on the European Semester, but without clear proposals of
how systematic implementation of all the principles will be carried out”.

Another ‘obscure’ issue is the fact that the EPSR is addressed exclusively to the
Eurozone. The Pillar has been conceived for the Member States of the euro area but is
applicable to all Member States that wish to be part of it. This initial restricted scope is
based on the specific needs and challenges confronting the euro area.>® However, it
has been criticized in terms of imposing common currency as a criterion for the
implementation of the new initiative. It is claimed that such characteristics might act in
contradiction to the aim of ‘healing’ the divergence across the Member States.
Moreover, the fear of the creation or establishment of a two-speed social Europe is
growing even more. A two-speed EU will produce the opposite results, via offering
opportunities for inequality and social dumping as well. The Commission seems to give
more attention to its economic goals over any social progress. By making euro the main
area of focus, it, thusly, creates two categories of EU citizens; and the economic
imperative therefore seems to win out, once again. These excessive social imbalances,
just like excessive economic imbalances, threaten the viability of the monetary union
and the credibility of the European integration.

Despite its apparent shortcomings, the EPSR consists of a considerable
opportunity to widen the debate by securing the European Social Policy and
reconsidering the benefits of a more balanced relationship between economic and social
goals within the EU. It puts forward the discussion on the future of ‘Social Europe’,

with the goal of paving the way towards a more inclusive growth model, applied first

397 D. Reianu, and A. Nistor, (2017), ibid.

3% |_. Fontecha, (2017), ibid.
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in the Eurozone, but with the incentive of further integration and consolidation by other

Member States interested in following the initiative.
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6.1.4 Observations

In light of the Social Summit of 2017, and as part of the overall debate on the future of
Europe, the European leaders were forced, via the European Pillar of Social Rights, to
promote convergence of Member States’ economies and societies. Under, this notion,
the European Union launched the EPSR to sustain the standards of living, to create
more and better jobs, to equip people with the right skills and to create more unity
within the Eurozone. In times of crisis, European Institutions adopt ‘new economic
governance’ to deal with the dire consequences. Therefore, the process of macro-
economic reform, such as in the case of the European Semester, has drawn severe
criticism on the future of the European integration. The reinforcing budgetary discipline
has introduced neoliberal actions; thus, the social dimension of Europe is at risk.

It is really encouraging that the European Commission, the European Parliament
and the Council of Europe illustrate the significance and urgency in reversing this
downturn of the Social Policy via the EPSR. The reconciliation of macro-economic and
social objectives is a great challenge indeed. It needs a definitive response which the
EPSR has not offered yet. Certain shortcomings exist that subsequently raise doubts in
terms of effectiveness. As far as the content is concerned, the fact that it is addressed
only to the Eurozone creates restrictions that should be properly solved and clarified.
Moreover, the social field is lacking legitimacy. The perplexity of social rights is their
vague status, which is often correlated with the deprivation of judicial protection (see
Part I, Chapter 3). Hence, a radical solution would be to adopt a legal document in order
to advance the protection of social rights. Instead, the EU lanced an initiative with an
unclear legal nature that reinforced the wvulnerabilities of social rights. The
implementation of the EPSR seems to be problematic as well, since once again Member
States have the responsibility of the actions. Regarding economic governance, one may
think that the Pillar has more of a potential to address the structural problems. After all,
we have seen that part of the Pillar’s implementation is through the European Semester,
and precisely aimed at improving the social dimension of Economic and Monetary
Union.>%

Nevertheless, the EPSR can be considered as an opportunity to set the EU back

on track. It unravels the necessity for a new political consensus in relation to the most

399 5, Garben, (2018).
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appropriate “type of Europe” in which EU citizens wish to live in. It has also been
claimed that EPSR emphasizes on the fact that social dimension is not an academic
decision but could fundamentally make an impact on people’s life. The European
Economic and Social Committee (EESC) denotes that “a realistic future for the
European Union can only be based on marrying a sound economic basis with a strong
social dimension”. Despite the unclear legal nature of the EPSR, the Committee
understands that it still provides a clear ‘road map’ for fostering convergence among
the Member States. Reaching a consensus on who should do what regarding social
policy, and notably in which areas the EU should act and how, would offer more

transparency and accountability in the context of Social Policy.
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6.2 Social justice as a sustainable development goal

Nowadays, facing the cataclysmic consequences of the economic-financial crisis,
European institutions must overcome the growing inequalities in Europe, the numerous
socio-economic challenges along with the depletion of natural resources. There is
urgent need of addressing the root of the problem. It has been proven, that social
problems generate environmental devastation, as much as environmental problems lead
to injustice and affect the most vulnerable. The one crisis feeds the other and vice versa.
The definition of the term ‘sustainability’ has been described as [a] moral commitment
of sustaining the conditions in which human well-being can be achieved not only now
and in the near future but also into the more distant future and for the next generations
as well.%0 |t is essential to further elaborate on the definition of ‘sustainable
development’.*®* Based on the aforementioned notion, a strong linkage between current
social issues related to human well-being and social equality with sustaining
environments for future is delineated. ‘Sustainable development’ entails three
dimensions, the economic, the social and the environmental. These three dimensions
must be balanced in order to fulfill economic growth, social justice and proper
management of natural resources.

Social justice and sustainable equality display a ‘mission’ to develop a new
progressive vision which encloses the concept of sustainable development. In
particular, the aim of this ‘mission’ is to tackle the severe inequalities by decreasing
poverty and social exclusion. It is inspired by the ‘2030 Sustainable Development
Goals’ adopted by all European Member States and the other countries in the United
Nations in the year 2015. Policies and actions focused at re-empowering people and re-
shaping our economies in conjunction with a wave of policies that specifically tackle
poverty and inequality problems seem to be rather essential. Actions that would ensure
good work, equal payment, full gender equality, social mobility must be taken as soon
as possible. Taking these severe issues into serious consideration, and react through

measures, Europe could reduce by more than half the number of people living at risk

400 N. Dower, (2004). Global economy, justice and sustainability. Ethical Theory and Moral Practice,
7(4), 399-415. doi: 10.1007/s10677-004- and J. Rawls, (1971). A Theory of Juctice. Oxford: Oxford
University Press.

401 There are many definitions of sustainability and sustainable development. The most commonly is the
one by the United Nations Environment and Development Council 1987 (The Brundtland Commission
-WCED).
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of-poverty or in poverty over the next three decades, and could lastingly end poverty
during the course of this century. Since the risk is high, firm action is the only way
forward. Aspects such as disruptive technologies, untamed income and wealth
concentration, and increasing environmental devastation turn poverty and social
exclusion much worse. The human boundaries must equally be respected and protected
by economies, besides the social ones should never be crossed. Imposing poverty on
millions of people, dispossessing them of employment, providing basic benefits or
ensuring educational provisions and catering for accessible health services. Without
handling the problem from its root, democratic societies will not be sustainable.
Fundamental human and social rights should be respected in order to reduce
inequalities. It is quite apparent that our societies have need of economic, social and
ecological transformation. This change is already considerably inserted in the United

Sustainable Development Goals for 2030.
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6.2.1 The 2030 Agenda. Rethinking economic progress in the light of social and
ecological needs

AW 0f this /"&0[/60 18 an emerping awareness 0f the faat that mr(at’é/}g/
about our eoonomic System has gone lorribly aury - that the mandatory
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, )
existence %

Tason Hiokel

In September 2015, the United Nations General Assembly adopted 17 goals, which are
separated into 169 targets, aimed to promote policy towards a sustainable development
agenda that contains social, economic and ecological dimensions. This accepted
framework is intended to accompany governments, civil society and transnational
structures in a common effort up to 2030. This Agenda is considered to be a radical
protection plan for the people, our planet and the achievement of prosperity. The 17
Sustainable Development Goals (SDGs) and 169 targets display the scale and ambition
of this new universal Agenda. They are seeking to promote human rights, to diminish
gender inequality, to succeed at empowering all women and to ensure a constant
protection for our planet and its natural resources. What drives the attention is the fact
that the three dimensions of sustainable development: the economic, social and
environmental“>: are integrated and balanced. It is important to note that the 2030
Agenda is guided by the purposes and principles of the Charter of the United Nations,
including full respect for international law. It is also grounded in the Universal
Declaration of Human Rights, international human rights treaties, the Millennium

Declaration and the 2005 World Summit Outcome. Moreover, it is informed by other

402),  Hickel, (2015). The Problem with Saving the World. Jacobin. Retrieved from:
https://www.jacobinmag.com/2015/08/global-poverty-climate-change-
sdgs/?utm_content=buffer9c605&utm_medium=social&utm_source=twitter.com&utm_campaign=buff
er

403 United Nations. Transforming our world: the 2030 Agenda for Sustainable Development. Available
at: https://sustainabledevelopment.un.org/post2015/transformingourworld
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instruments such as the Declaration on the Right to Development. 4% The 2030 Agenda
came into effect on January 1 of 2016 and called for a global action for the next 15
years. The crucial priority is to “ensure a future for all people, in which they would
enjoy a decent, dignified and rewarding life in order to achieve their full human
potential”.

The SDGs will turn to be an essential instrument to support the European
Member States — as simultaneously Members of the United Nations- , especially, in
particular those SDGs which focus to no poverty, zero hunger, good health and well-
being, quality education, gender equality, affordable and clean energy, decent work
and economic growth, reduced inequalities, sustainable communities, and more.
Specifically, the Goal 1 of the SDGs is to: “end poverty in all its forms everywhere”.
Unquestionably, expanding lack of equality in societies grows poverty risk and the
amount of people in danger of or in poverty. Endeavour to achieve poverty reduction,
inequality should be scrutinized. Goal 2 “end hunger, achieve food security and
improved nutrition and promote sustainable agriculture” in the SDGs is linked with
the elimination of hunger. It is obvious that ending hunger is associated with the right
to social protection. Moreover, Goal 3 “ensure healthy lives and promote well-being
for all at all ages” referred to good health and well-being for everyone and without age
discrimination. Outcomes such as the undervaluation of good health and well-being
could be considered unacceptable. Hence, Goal 3 aims to implement these rights and
bridge the gap that has been worsening by inequality issues. As far as Goal 4 is
concerned it attempts to “ensure inclusive and equitable quality education and promote
lifelong learning opportunities for all”. The quality of education in relation with the
right to life-long learning reassures the significant right to education. Goal 5 “achieve
gender equality and empower all women and girls” promotes gender equality and the
enforcement of all women and girls. It is widely recognized that gender equality and all
forms of discrimination are linked to poverty and social exclusion. Finally, Goal 10
“reduce inequality within and among countries” relates to lowering inequalities, both
within and among the countries of Europe, and aims to ensure that the income of the

bottom 40% in all counties increases faster than the income of the whole population.

404 See in detail the 2030 Agenda. Available at:
https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda%20for%20Sustainabl
£%20Development%20web.pdf
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Goal 16 “promote peaceful and inclusive societies for sustainable development, provide
access to justice for all and build effective, accountable and inclusive institutions at all
levels” concerns also the development of peaceful and inclusive societies, providing
justice for all with effective, accountable and inclusive institutions. According to these

principles, equitable societies have a tendency to have fewer social issues.
Table 8. The 17 Sustainable Development Goals

-
Sustainable Development Goals

|
Goal 1. End poverty in all its forms everywhere

Goal 2. End hunger, achieve food security and improved nutrition and promote

sustainable agriculture
Goal 3. Ensure healthy lives and promote well-being for all at all ages

Goal 4. Ensure inclusive and equitable quality education and promote lifelong

learning opportunities for all
Goal 5. Achieve gender equality and empower all women and girls

Goal 6. Ensure availability and sustainable management of water and sanitation

for all

Goal 7. Ensure access to affordable, reliable, sustainable and modern energy for

all

Goal 8. Promote sustained, inclusive and sustainable economic growth, full and

productive employment and decent work for all

Goal 9. Build resilient infrastructure, promote inclusive and sustainable

industrialization and foster innovation
Goal 10. Reduce inequality within and among countries

Goal 11. Make cities and human settlements inclusive, safe, resilient and

sustainable

Goal 12. Ensure sustainable consumption and production patterns
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Goal 13. Take urgent action to combat climate change and its impacts*

Goal 14. Conserve and sustainably use the oceans, seas and marine resources for

sustainable development

Goal 15. Protect, restore and promote sustainable use of terrestrial ecosystems,
sustainably manage forests, combat desertification, and halt and reverse land

degradation and halt biodiversity loss

Goal 16. Promote peaceful and inclusive societies for sustainable development,
provide access to justice for all and build effective, accountable and inclusive

institutions at all levels

Goal 17. Strengthen the means of implementation and revitalize the global

partnership for sustainable development

* Acknowledging that the United Nations Framework Convention on Climate Change is the
primary international, intergovernmental forum for negotiating the global response to climate

change.

Source: United Nations, 2019.

Figure 12. The confluence of the United Nations Millennium Development and
Environmental Sustainability Goals
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Figure 13. The three dimensions of the 2030 Agenda

Source: United Nations, 2019.

Figure 13 of the three dimensions of the 2030 Agenda accurately depicts the
new approach that has been developed in terms of the hierarchy and balance between
economy, society and biosphere. In general, during past decades, economic growth was
often seen as the absolute solution for any obstacle. Modern society has been shaped
by the notion of continuously striving for economic growth, measured through the GDP

indicator.*® Although, this ‘economic dogma’ helped building the economy and

405 Economic growth is traditionally measured in GDP rather than in social welfare, the focus of
economic theory. Only under unrealistic conditions can GDP approximate social welfare (Weitzman,
1976).
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408 it has been criticized*"” as rather ‘sclerotic’.**® Not

providing welfare for the people,
much of the economics theories give straight attention in a world of human control, and
over and above that on the implication of quality of life. Moreover, nowadays prosperity
has turned out to be more and more unfair, and has also failed to positively contribute
to the improvement of the citizens’ well-being. Therefore, it is claimed that in order to
reduce poverty and inequality, the existing current power relationships between
different societal and economic actors as well as between states should be
transformed.*%® According to the principles of the 2030 Agenda, economy does not play
the imperative role. Since, the boundaries are so fragile and social and environmental
issues are at their peak, the hierarchy needs to be altered. In other words, resolving
economic, social and environmental crisis urges to current, robust strategy to tame those
market forces which affect prices, demands, and availability of commaodities which are
crucial for the economy. As stated before reliable policies which modulate markets
could constructively support and reconcile the variance of powers in product, capital
and labour market, moreover in our societies. Social states should be prevented from
crashing due to the markets’ stress, in reverse they should be framed effectively so that
to back up well-being. Furthermore, it demands the private sector to be strong and
responsible and actively increase the social and solidarity economy. Certainly,
limitations to economic development are to be effective, far from it, a biosphere
teamwork is the aim with decreased physical growth. This is apparent considering the
relation between the added population while poor measures, such as GDP, are yet the

factors to estimate economic growth.

406 Obviously, new approaches and measures of social welfare (e.g. Inclusive Wealth, Dasgupta et al.,
2000; Arrow et al., 2003, happiness index, Human Development Index) and institutions that can redirect
economic growth from quantity to quality and into active collaborations with the biosphere are urgently
needed (Walker et al., 2009; Folke et al., 2011).

407 Despite a steady GDP growth in rich countries between 1950 and 1980, some happiness or subjective
well-being studies point to a stagnating or even decreasing level of welfare (Layard, 2005; Costanza et
al., 2013; Raudsepp-Hearne et al., 2010b).

408 Gadrey, 2011.

409 | bid.
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6.2.2 The European Union’s action in the 2030 Agenda

As mentioned above, what is rather innovative in 2030 Agenda is the attempt of the
United Nations to develop an integrated approach to sustainable development,
including the three dimensions- economic, social and environmental. The main aspect
is the relationship among them in a balanced interconnection, so that each goal and
target must be reinforced. As for the implementation of the 2030 Agenda, Policy
Coherence for Sustainable Development (PCSD) has been formally recognized and
agreed as a Means of Implementation in Target 17 of the 2030 Agenda and underlines
the integrated policy making and thinking of what the Agenda advocates.*’® The
Organization for Economic Co-operation and Development (OECD) defines PCSD as
a new “approach and policy tool to integrate the economic, social, environmental and
governance dimensions of sustainable development at all stages of domestic and

international policy making. It aims to increase governments’ capacities to:

i) foster synergies across economic, social and environmental policy areas;

ii) identify trade-offs and reconcile domestic policy objectives with internationally
agreed objectives; and

iii) address the spillovers of domestic policies™*

a) Implementing the SDGs in the EU

It is important to note that implementation of the Sustainable Development Goals
(SDGs) has been introduced during a severe turbulence in Europe. Hence, the current
political and economic circumstances seriously affected the implementation of the 2030
Agenda. However, this action as it is described above, is a welcome evolution within
the European Union and may offer various benefits. It is a significant challenge of
domestic European action, both in the EU’s internal as well as external policy
frameworks. The European Commission has committed itself to the United Nations

Agenda 2030 and the Sustainable Development Goals (SDG’s). For the first time this

410 The Sustainable Development Goals (SDGs) include an internationally agreed target (SDG 17.14)
that calls on all countries to enhance policy coherence for sustainable development (PCSD) as a means
of implementation that applies to all SDGs. See in detail: Policy Coherence For Sustainable Development
2018, OECD (2018).

411 Policy Coherence for Sustainable Development in the SDG Framework Shaping Targets and
Monitoring Progress, OECD (2015).
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is a truly global agenda with the SDG’s being a basis for global action and development
in the Global North as well as the Global South. Therefore, the European Commission
has been discussing how to both implement and measure progress on the SDG’s in the
Member States of the European Union.*'? In particular the European Commission
published a mapping communication on SDG implementation in 2016, a year after the
SDGs were agreed. In the ‘Commission Communication’ accompanying a staff
working document,*® the Commission has confirmed its commitment to sustainable
development and its intention to further mainstreaming it into its policy-making. To
achieve this, the EU will need to put its enabling policies and funds into practice and
showcase concrete results on the ground. For that - as indicated in the Commission
Communication accompanying this staff working document — governance instruments
including better regulation tools will be used to ensure that EU policies continue to be
fit for purpose. Effective implementation of existing EU policies, of which many are
linked to sustainability objectives in the long term, is also needed to continue progress
towards the Sustainable Development Goals within the EU and globally, including in
developing countries. The achievement of many Sustainable Development Goals will
also depend largely on action taken in Member States, as in many areas the EU supports,
coordinates and complements Member States' policies or has a shared responsibility. In
line with the principle of subsidiarity, the EU can, in areas outside its exclusive
competence, only act if the objectives of the proposed action cannot be sufficiently
achieved by the Member States at central, regional or local level but can rather, by
reason of the scale or effects of the proposed action, be better achieved at Union level.**
More than three years after they were signed by all EU Member States in New York,
there is as yet no collective plan or strategy for their implementation - notwithstanding
that in all policy areas concerned, the European dimension is real, and sometimes even
critical. Most regrettably, it represents a missed opportunity to revive the whole
European project by injecting new purpose, one that would be relevant to so many

aspects of people’s daily lives and which would show that the European Union actually

412 The Multi-Stakeholder Platform on the implementation of the Sustainable Development Goals in the
European Union — the "EU SDG multi-stakeholder platform" — was established in May 2017 to

support and advise the European Commission and all stakeholders involved on the implementation

of the SDGs at EU level.

413 See in detail Commission Staff Working Document. Key European action supporting the 2030
Agenda and the Sustainable Development Goals (2016).

414 Implementation of the 2030 Agenda in the European Union: Constructing an EU approach to

Policy Coherence for Sustainable Development.
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has a master plan to improve their lives today and tomorrow. A sustainable future in
the European Union can only be realised if all work together - the Commission, the
European Parliament, the Council of the European Union, the Member States,
businesses, civil society organisations and citizens. EU action is also to be coordinated
with our external partners bilaterally and at global level, especially to achieve further
progress in developing countries, where many challenges to meet the Sustainable

Development Goals are persisting.*'®

b) Joining Forces: The EPSR and the SDGs

While implementing stringent national austerity measures, the EU government —
somewhat paradoxically- committed to fighting poverty and social exclusion and
promoting equality and solidarity at EU level [Europe 2020 Strategy].*'® While the EU
continues to face challenges on its march towards achieving socio-economic justice for
all its 500 million plus inhabitants, new windows of opportunity have opened that could
lead to the realization of a truly social and economical Europe: reinvigorated political
will, public opinion swinging in favor of social equality and solidarity and the new tool
the so-called European Pillar of Social Rights, that can bring about the necessary policy
changes. The Commission considers the EPSR a key tool for attaining the SDGs. It has
been argued that by bringing both frameworks together the EPSR would gain the
sustainability element, while ensuring that the social aspects of the SDGs, applicable to
the EU’s internal policies, are not overlooked. Therefore, when considered together,
those two elements have the potential to form a coherent and comprehensive post 2020
strategy for the EU.*!" Indeed, several goals of the SDGs coincide at least partially with
the principles of the EPSR and it therefore seems to suggest itself that both policy
frameworks should be dealt with together and in a well-coordinated manner. These two
initiatives provide an opportunity to bridge the thinking and policy action on

environmental and economic sustainability and well-functioning social welfare

415 gee in detail Commission Staff Working Document. Key European action supporting the 2030
Agenda and the Sustainable Development Goals (2016).

416 As the Europe 2020 Strategy is coming to an end, the EPSR and SDGs could feed into an overarching
single framework or strategy guiding the EU’s work for the period after 2020.

417 Joining forces for social justice and sustainability. Eurodiaconia, 2018, Towards a Social, Sustainable,
and Equitable Europe: Integrating and Implementing the European Pillar of Social Rights and the
Sustainable Development Goals. Available at: https://www.eurodiaconia.org/wordpress/wp-
content/uploads/2018/05/Pub-2018-Towards-a-Social-Sustainable-and-Equitable-Europe.pdf
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systems, which are effectively protecting people from poverty and social exclusion.
While the EPSR is defining rights, the SDGs are formulated as targets. These
approaches are not contradictory, but can build on and complement each other. Both
frameworks, the EPSR and the SDGs, are accompanied by different sets of indicators
which are aiming at monitoring implementation. These sets of indicators are adding up
to other already existing monitoring tools and indicators, such as the Social Protection
Performance Monitor (SPPM) and Employment Performance Monitor (EPM).

The SDGs are accompanied by an internationally agreed set of indicators to monitor
their achievement. However, the EU has also developed its own set of 100 indicators
to monitor the SDGs, based on already available data. In addition, the EPSR, has been
published together with the Social Scoreboard, aiming at monitoring its implementation
in Member States. Surprisingly, the Social Scoreboard uses much less indicators which
don’t cover all 20 principles, even though other and more precise indicators already
existing and are used at EU level, as mentioned above. All these different, already
existing sets of indicators are overlapping to a significant extent and risk to create more
confusion than clarity. A strong and coherent EU policy needs a single monitoring
system based on a single set of indicators.

European Semester process is another aspect that EU should take into
consideration. European Semester as the EU’s current central annual economic and
social governance coordination cycle has been emphasized as an essential key tool for
the cooperation of the EPSR and SDGs. In accordance to the European Semester
purposes, these two “instruments” could ensure that the social dimension of the EU and

social rights are in the heart of the European integration progress.*8

In a nutshell, there are numerous cross-cutting synergies between both the SDG
and Pillar frameworks, not least: #°

o Quality and inclusive education, training and life-long learning;

o Gender equality, equal opportunities, and fighting discrimination in all its

forms;

418 Joining forces for social justice and sustainability, ibid.
419 Equality, Justice, Inclusion and Decent Work: How can the European Pillar of Social Rights support
the achievement of the 2030 Sustainable Development Goals? Recommendations, 18th June 2018.
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Promoting inclusive societies through the economic and social inclusion of
migrants, ethnic minorities, persons with disabilities, and other marginalised
groups;

Ensure smooth and quality transitions from education to work, support labour
market integration and make sure that young people have access to quality

opportunities, and are not discriminated in the labour market;

Inclusion of persons with disabilities in line with the implementation of the UN
Convention on the Rights of Persons with Disabilities, ratified by the EU and

all of its Member States;

Protection and investment in children in line with the UN Convention on the
Rights of the Child, ratified by all EU Member States, promoting their health

and well-being;

Quality employment, tackling precariousness and in-work poverty by ensuring
fair working conditions and access to social protection for all workers, and

ensuring that the right framework exists for employers to make this a reality;

The crucial role of social partners and civil society in reaching the goals and

principles outlined in both frameworks.

The importance of the SDGs and the Pillar of Social Rights as key channels for
the implementation of international human rights treaty obligations.
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Table 9. EU social standards in relation to the principles of the European Pillar of Social Rights (EPSR) and to the Sustainable

Development Goals (SDGs)

Quality
employment

Adequate income
support

2. Gender equality

3. Equal opportunities

4. Active support to employment

5. Secure and adaptable

6. Wages

7. Information about employment
conditions and protection in case of
dismissals

8. Social dialogue and involvement of
workers

9. Work-life balance

10. Healthy, safe and well-adapted work
environment and data protection

17. Inclusion of people with disabilities
2. Gender equality

3. Equal opportunities

12. Social protection 13. Unemployment
benefits

14. Minimum income 15. Old age income
and pensions

17. Inclusion of people with disabilities

SDGS5: gender
equality

SDGS8: decent work
and economic
growth

SDG10: reduced
inequalities

SDG1: no poverty
SDG5: gender
equality SDG10:
reduced inequalities
SDG11: sustainable
cities and
communities

Legislation:

a. Work-life balance
directive

b. Framework directive
on fair working
conditions
Governance:

a. Adequacy and
coverage of minimum
wages

Legislation:

a. Framework directive
on fair working
conditions

b. Framework directive
on adequate minimum
income

Governance:



Quality, 1. Education, training and life-long learning
accessible and 9. Work-life balance 11. Childcare and
affordable support to children 16. Health care

services 17. Inclusion of people with disabilities

18. Long-term care

19. Housing and assistance for the
homeless

20. Access to essential services

Source: Social Platform Campaign, 2019.

SDG3: good health
and well-being
SDG4: quality
education SDG5:
gender equality
SDG10: reduced
inequalities
SDG11: sustainable
cities and
communities

b. Adequacy, coverage
and accessibility of
benefits, starting from
minimum income

Funding: adequate
funding allocated at EU
and national level
Governance:

c. Quality, accessibility
and affordability of
services

Funding: adequate
funding allocated at EU
and national level
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According to the recommendation of the subgroup*?® ‘Multi-Stakeholder Platform’#%
to the European Commission there are essential conditions for the European Pillar of

Social Rights to become a trans-formative ecosystem for implementation of the SDGs.

“The Pillar needs to be firmly placed as a key framework for implementation of the
SDGs, in post-2020 policy and legal frameworks, underpinned by the following:

» The EU Charter of Fundamental Rights and the EU Treaties, and
namely Article 3 of the Treaty on European Union on the aims of the
Union being inter alia to ‘promote the well-being of its peoples and to
work for the sustainable development of Europe based on balanced
economic growth and price stability, a highly competitive social market
economy, aiming at full employment and social progress, and a high
level of protection and improvement of the quality of the environment.
The Union shall combat social exclusion and discrimination, promote
social justice and protection, equality between women and men, soli-
darity between generations and protection of the rights of the child.’

» Legislative action must be taken in line with EU competences, in
consultation with the EU social partners and civil society, in order to
enshrine social and human rights in law where appropriate. The Pillar
of Social Rights already includes several proposals for legislative
measures to ensure minimum standards across Europe while respecting
the principle of subsidiarity and the national specificities of Member
States.

» Transparent, inclusive and participatory methods that guarantee civic
space and involve all stakeholders in equal weight, as shapers and
implementers of change. The Partnership Principle in the current EU
budget regulations is an example to follow. It calls for close cooperation

between public authorities, economic and social partners and bodies

40For  further  details  relating to  the  platform and its  members  see
https://ec.europa.eu/info/strategy/international-strategies/global-topics/sustainable-development-
goals/multi-stakeholder-platform-sdgs_en. The recommendations were adopted by the subgroup on 15th
June 2018.

421 How can the European Pillar of Social Rights support the achievement of the 2030 Sustainable
Development Goals? Recommendations to the European Commission by the subgroup on “Equality,
Justice, Inclusion and Decent work™ of the Multi-Stakeholder Platform on the Implementation of the
Sustainable Development Goals in the EU, June 2018.
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rep-resenting civil society at national, regional and local levels
throughout the whole programme cycle consisting of preparation,
implementation, monitoring and evaluation. The implementation of such
a principle must be strengthened and must apply to both implementation
of the SDGs and the Pillar of Social Rights, whilst recognizing the
competences of the different actors concerned.

Directing EU financial investments and setting clear objectives where
sustainability is mainstreamed to drive long-lasting change for
Europeans. Heads of State and Government are at a crossroads to
decide on the priorities of the future EU budget post-2020. Taking into
account the effects of migration flows, the forthcoming Brexit,
digitalisation and new forms of work, globalisation and business
reorganisation, the security crisis, the growing ageing population, and
the need to update and develop quality and inclusive European
education systems, now is the time to invest in transformative actions for
systems change where EU money can have “added value” and support
initiatives that otherwise would or could not happen at local level. The
European Pillar of Social Rights must be at the heart of the future EU
budget, with a view to building sustainable and inclusive societies.
Space for transnational exchanges to drive innovation locally must be
provided in order to allow for the systems change needed to achieve the
SDGs by 2030. Local leaders, including youth leaders, should be
empowered to go beyond their comfort zone through appropriate
ecosystems which allow them to test new ways of working, and upscale
successful innovations through different channels of knowledge transfer
(e.g. European civil society networks). This applies to all fields related
to the Pillar principles, and should target all key players including civil
society organisations, local services, social economy players, social
partners, and policy-makers alike with a view to driving a mix of
business, service and policy innovation. The local business community
is also key in driving innovation.

Leadership and guidance must be provided by the EU in particular
through the European Semester, which allows for monitoring,

benchmarking and evaluation of national actions to drive reforms, as
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well as key policy frameworks and initiatives, including the EU Skills
agenda, the European Youth Guarantee, which can contribute to EU
implementation of the SDGs. It is essential to use existing tools such as
the Social Scoreboard (which includes a number of indicators which can
support monitoring of progress on different SDGs through the work of
Eurostat), as well as other existing mechanisms like the Employment
Performance Monitor (EPM) and the Social Protection Performance
Monitor (SPPM). Existing and new indicators need to work in harmony,
for effective monitoring and measuring progress on the Pillar of Social
Rights and the SDGs.”

The ongoing discussions on the future of Europe have developed a new direction after
the ESPR ‘project’. The timing that this instrument has appeared was a strategic
moment. The economic-financial crisis brought upside down at the European Union.
Euroscepticism has altered in comparison with the past and became more dangerous in
the sense that criticism was not anymore about proposal of resolving issues such as the
democratic deficit, the legitimacy problems, the undermining of national sovereignty.
The ‘new wave’ of Euroscepticism does not include the notion of ‘doubt’ or ‘a sceptical
attitude’ but has been transformed to a belief of rejection. It has been seriously enforced
by the major migrant crisis, the political turbulence that created incidents like the so-
called Brexit. The European edifice faced its biggest shock. Political and economic
instability gave the chance to populism and right-wing parties to rise and create
pessimism for the European future. Thus, actions such as the ESPR, the next annual
financial framework, and the adoption of the 2030 Agenda for Sustainable
Development are just three areas where the argument for a broader EU social agenda
can gain real traction, beyond employment. 4?2 It is really significant the fact that at the
60" anniversary of the Rome Treaties, EU leaders agreed that the social dimension is
equally important to the economic one for the European Integration. The acceptance of
a problem is the first step to find the solution. It is positive that there was a clear
reference to the need to strengthen the social character of Europe. President of the
European Commission, Jean-Claude Juncker through his actions (initiative of the

ESPR) and his statements concluded his belief that: “It is up to us to ensure that the

422 European Commission, Social Summit for Fair Jobs and Growth, Gothenburg, 17 November 2017.
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handwriting of the European Social Model is clearly visible in everything we do.
Because Europe is the protective shield for all of us who can call this magnificent
continent their home 423

Europe’s social dimension is ever-changing, influenced by personal choice,
economic reality, global trends and political decisions. Economic and social dimensions
should be at the same direction, since they are aspects that through cooperation will
succeed more. Europe shall no longer be Janus-faced. A European Union that operates
for its people should focus on fair and sustainable employment and social policies

across all European Union Member States and inclusive European labour markets.

423 European Commission President Jean-Claude Juncker, Speech before the European Parliament, 22
October 2014.
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6.3 Strengthening the European Social Charter through the “Turin process”

In the light of this evident need for action the Council of Europe (CoE) attempted to
enhance the implementation of social and economic rights in the Council of Europe
Member States in conjunction with the civil and political rights guaranteed by the
European Convention on Human Rights. The current financial circumstances led to a
deeper cooperation between the EU and the CoE.*?* On the basis of shared values of
human rights, democracy and the rule of law, the Council of Europe launched the
“Turin Process”** in October 2014. Its aim is to reinforce the normative system of the
European Social Charter within the CoE, in parallel to the European Law. As mentioned
in Part | of the present thesis, the European Social Charter of 1961 and the Revised
European Social Charter of 1996 guarantee a wide range of fundamental rights,
concerning to health, housing, social protection, working conditions, freedom to
organize, and protection against poverty and social exclusion (see Part |, Chapter 2.2).
The “Turin process” aims at giving a new dynamic to the European Social Charter, to
ensure that the Charter is a lively instrument for upholding and promoting social rights.
The Parliamentary Assembly has always supported the promotion of the European
Social Charter with a view to extending ratifications and effectively implementing
various provisions of the Charter. In the framework of the “Turin process” it wishes to
stimulate further progress through parliamentary dialogue at various levels, concerning

social and economic rights, such as:

- Strengthen cooperation with a view to improving the implementation of
fundamental social and economic rights and advance Business and
Human Rights' issues in COE member countries.

- Reinforce regular dialogue and cooperation with CoE on the interaction

between the European Social Charter and the laws and policies of the

424 The complementarity, coherence and added value of this multi-faceted cooperation have become
apparent since the signature of the Memorandum of Understanding (MoU) between the EU and the CoE
in 2007.

Available at:

https://rm.coe.int/ COERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000
16804e437b

425 |_aunched at the High-level conference on the European Social Charter in Turin (Italy) on 17-18
October 2014 where the Assembly was represented by its Sub-Committee on the European Social
Charter, see in more detail at: http://www.coe.int/en/web/turin-process/
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European Union, taking into account the respective legal and political
architectures and competences of the EU and CoE.

Fostering the education of disadvantaged children and young people,
by ensuring that education and training systems address their needs.

The “Turin process” is a political process which promises to strengthen the

implementation of the ESC and the Charter of Fundamental Rights of the European

Union, to unify its foundations through better cooperation between the EU law and the

ESC.*® In the final document on the 2014 Turin Conference, presented by the

conference’s General Rapporteur Mr Michele Nicoletti (also Vice-President of the

Parliamentary Assembly), these objectives are completed by an Action Plan addressed

to the Council of Europe, the European Union, national governments and civil society

as the main stakeholders. The Action Plan linked to the “Turin process” proposes

priority action in the following areas:

The ratification of the revised European Social Charter and the Protocol
on Collective Complaints by all member States of the Council of Europe
and the European Union;

A better implementation of the Charter at national level, taking into
account the decisions and conclusions adopted by the ECSR in the
framework of the monitoring mechanisms; - the enhancement of the
collective complaints procedure, which allows the direct involvement of
social partners and civil society in monitoring activities regarding the
application of the Charter and represents a more transparent and
democratic system as compared to the one on national reports;

The strengthening of the position, status and composition of the ECSR
within the Council of Europe, also through the election of its members
by the Parliamentary Assembly as already set forth in the Turin Protocol
of 1991 (which has not yet entered into force);

The reinforcement of the dialogue and exchanges - which the “Turin

Process” has already made possible - with competent bodies of the

426 See also European Parliament, DG Internal Policies: The European Social Charter in the context of
implementation of the EU Charter of Fundamental Rights, study for the AFCO Committee by Prof. Olivier De
Schutter, University of Louvain, January 2016.
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European Union and to do so in view of the full consideration of the
Charter and ECSR decisions within European Union law;

- The implementation by the Council of Europe of a communication
policy capable of sending a clear message on the legal nature of the

Charter and on the scope of ECSR decisions.

Not much later, the first Turin conference’s scheme was deliberated and
illustrated in the “Turin II” framework events occurred on 17 and 18 March 2016,
particularly an Interparliamentary Conference on the European Social Charter and in
Turin Forum on Social Rights in Europe, a gathering event for both academics and
politicians unofficially. In Turin debates, a big number of Members of the
Parliamentary Assembly, the European Parliament and the national Parliaments
admitted that the most crucial social rights tests should be practiced on the fight against
social exclusion and poverty, the protection of, and support to the population which is
the most “defenseless” (including refugees and immigrants, any type of minorities, the
elderly and the children and so on). The empowering of the social security system in a
number of countries was also discussed, despite a considerable social acquis in Europe.
Briefly, the aim is a further alignment of the MS and their citizens so that the values of
the European Social Charter are celebrated. The advancement of this movement was
towards a total consolidation in Europe, performing within the framework of acting as

Europe’s Social Constitution.
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6.4 A synergy between the European Charter of Fundamental Rights and the
European Social Charter ?

The option of succeeding a ‘synergy’ between the European Charter of Fundamental
Rights and the European Social Charter gains more attention, as it comes in a moment
that the ESC has already matured significantly. As described above (see Chapter 6.3),
CoE via the Turin Process made crucial progress at social protection. Especially, in
comparison with the Charter of Fundamental Rights that has not greatly evolved despite
the added legitimacy (recognized as Primary EU law) gained from the Lisbon Treaty.
The fact that the social rights are mentioned more often as principles rather than rights
(Title IV of the Charter ‘Solidarity”) do not allow to extend the applicability of the
rights. In addition, the unwillingness of the drafters of the Charter of Fundamental
Rights to comprehensively align its status with that of the European Social Charter
poses another serious limitation.

Since Europe is in need of reorientation by tangible measures it is worth
discussing EU accession to the European Social Charter. In that sense, why the EU and
the Council of Europe do not combine their potential efforts to address the legitimacy
weakness of “Social Europe? The EU could accede to the European Social Charter on
the basis of Article 216 (1) TFEU. The idea of accession was also mentioned in 1984,
when the European Parliament adopted the Draft Treaty Establishing the European
Union, widely referred to as the “Spinelli Treaty”. Chapter 1 (Article 4. 2) refers to
“economic social and cultural rights derived from the Constitutions of the Member
States and from the European Social Charter”. Initiatives taken during the political run-
up to embracing accession may play positively within European public opinion, as these
would undoubtedly indicate that the EU is equally committed to the establishment of
the internal market, and the creation of an area of freedom, security and justice,
including social justice, where egalitarianism prevails in terms of civil, political,
economic and social rights.*?’

The incomplete project of invigorating of social rights shall make a progress.
The European commitment to social rights is essentially rhetorical in nature, being

through the years the Achilles heel of “Social Europe”. Taking this into serious

427M. Bafaloukou. (2018). Retooling Social Europe via Charter of Rights. Social Europe. Available at:
https://www.socialeurope.eu/retooling-social-europe-via-charters-rights
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consideration, the political and economic conditions may be fruitful to drive-back the

decline of the social rights.*?®

428 1. Bafaloukou, ibid.
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Final Conclusions

The present thesis examines the status of the Social State within the European
Integration. The use of the term Social is deliberate in order to emphasize on the

perception of the European Union as a political entity to be.

The critical juncture of the recent economic crisis of 2007-2008 is used as “magnifying
glass” to see whether and in what extent the EU is meant to have a social dimension.
The question of whether the European Union should play an active role in social policy
has been debated for over fifty years.*?® However, the consequences of the crisis could
shed more light in the discourse of the economic prioritization over the sustainability
of the social state. During the crisis millions of people lost their jobs, wages declined,
and poverty increased, and some Member States are still dealing with the effects of the
crisis. The fact that the living conditions are deteriorating for many MS, and solidarity
and various social benefits are decreasing rapidly, led us to explore the following
questions: is Social State a part of the EU, or it is a tool that facilitates the single
market’s operation? If it is more than a safety net at the market failures, how could it
be reborn after a severe shock such as a recession? In order to answer, it was crucial to
examine the European Social State’s evolution before the crisis. Hence, in Part | it is
made clear that economic integration was the primary motivation for the expansion of
the EU’s action in adopting social measures, leaving to the MS the main responsibility
in the social field.

The initial conclusions confirm our research hypothesis that the social
dimension of the EU is subsidiary to the market dimension. This is related to several
factors such as: i) the history of the Social State in European Constitution Culture and
the step-by-step evolution of the EU starting as an economic cooperation, emerging in
issues such as the repartition of competences between the Union and the Member
States, ii) the imperfect juridical nature of social rights, iii) the social policy instruments
which are mainly soft-law, and the conciliatory role of the jurisprudence which is yet
prioritizing the fundamental freedoms. Regardless, the scope of the research was to
reveal the role of these factors and their consequences on the social profile of the EU

and not to exhaustively analyze each one of them individually: the current study

429 F, Vandenbroucke, (2013). Why we need a European Social Union. Reflets et perspectives de la vie
économique, LIl (2), 97.
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remains methodologically in the field of political science.

The field of social policy in the EU rests mainly within the national sphere. The
Treaties leave social policy to the national concern,*® as the main mission of the EU
was to remove barriers to trade and to create successful market integration (Chapter
1.1). Breaking down barriers toward greater social integration has been stagnant as it is
considered a national matter.**! Studying the Treaties and the significant tools (Chapter
1.2) it made apparent that the enforcement of social rights served actions that focused
at the economic integration. The nature of most of the instruments as ‘soft-law’ do not
allow the interpretation that EU wanted to advance the status of the social rights and
resolve the legitimacy issues. The dominant philosophy of the Treaty of Rome was that
economic growth based on the liberalization of the European market would provide
improvements in welfare of the citizens.**2 However, it is worth mentioning that efforts
regarding ‘technical coordination of social security rights for mobile workers, standards
for health and safety in the workplace’, are examples of the ‘social acquis’ (Chapter
3.1) which has been built during the existence of the EU.**® In addition, progress in
relation to the protection of fundamental rights has been sealed by bringing the Charter
of Fundamental Rights into a legally binding text of the same magnitude as the Treaties.
All in all, the research question of Part | focused on the attempt to illustrate that the
path of integration followed by the EU has prioritized economic integration and
believed that the wealth this created would ‘trickle-down’, hereby improving the
welfare of EU citizens. Nevertheless, the outcome was quite the opposite; a severe
‘social deficit’ has arisen, and the European Court of Justice called numerous times to
resolve it or even worst to ignore it (Chapter 3.3). Scharpf argues that “there is a
disproportionate amount of focus on the role of actors and their preferences instead of
the structures within the EU framework. The apparent existing asymmetry between
legislative and judicial policy was established to avoid political stagnation due to the

increasing diversity caused by enlargement and the European Court of Justice (ECJ)

430 G. Falkner, (2016). The European Union's Social Dimension. In: M. Cini and N. Borragan,
ed., European Union Politics, 5th ed. Oxford University Press, 269-280.

431 M. Ferrera, (2017a). Mission impossible? Reconciling economic and social Europe after the euro
crisis and Brexit. European Journal of Political Research, 56(1), 3-22.

432 G, Falkner, (2016), ibid.

433 F, Vandenbroucke, (2017b). The Idea of a European Social Union: A Normative Introduction. In: F.
Vandenbroucke, C. Barnard and G. De Baere, ed., A European Social Union after the Crisis. [online]
Cambridge University Press, 3-46. Retrieved from: https://doi-
org.ep.fjernadgang.kb.dk/10.1017/9781108235174
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was therefore given the mandate to interpret EU law to further the process of
integration”.*3* This ‘supremacy of European legal order’ has impeded agreements to
be reached through political legislation.**® Since the 70’s, ECJ rulings regarding
barriers to the creation of a common market have widened greatly to a state where ‘any
national rules and practices could be constructed as non-tariff barriers’. This process of
‘integration through law’ is repeated not only in matters of free trade, but also in “free
service delivery, free establishment, free capital movement and the free mobility of
workers”. #*® An example where such interpretations threatens the social dimension are
the Laval and Viking case rulings which challenged the protection of workers thus, no
national domain is untouched by the forces of European liberalization and deregulation.
The ECJ has come to favor cases that promote liberalization and deregulation.

What is more, is the role of the Council of Europe (Chapter 2) which through
the European Convention on Human Rights and the European Social Charter
guarantees human rights. The European Convention on Human Rights obtains a crucial
role in the EU legal system as a source of fundamental rights in the form of general
principles, as well as on the ground of Articles 52 par.3 and 53 of the Charter. The
Lisbon Treaty tried to enhance the relation of the EU and the ECHR via the Article 6
which provides the accession of the EU to the ECHR. However, in December 2014 the
European Court of Justice ruled that the Draft Accession Agreement did not provide
for enough protection of the EU’s legal arrangements and the ECJ exclusive
jurisdiction.

Finally, another aspect that ‘demands’ an answer is the status of the social rights
(Chapter 3.2). The conceptual division of rights in three separate categories, civil,
political and social has been associated with the notion that the latter held an inferior
status. Their inevitable dependency upon external factors such as social conflict,
economic growth, political and ideological trends weakens their judicial enforcement.
In other words, it is not possible for social rights to be fulfilled by the courts in the same
way as civil rights (status negativus). Hence, the narrative of social rights as a ‘wish
list” without substantial consequences and no commitment leads to a weaker form of

constitutional protection. The EU’s principles and rights need to be activated more

434 F, Scharpf, (2009). The asymmetry of European integration, or why the EU cannot be a 'social market
economy'. Socio-Economic Review, 8(2), 211-250.
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forcefully, through existing and new policies, and through legally enshrined rights. In
this context, the question is whether the functioning of the social state should be re-
examined so as to investigate whether it is possible to transform the economy and state
relationship within the liberal system.*” However, the willingness to change the
existing hierarchy of economic and social policy is questionable as there is no
consensus on enhancing positive integration as it would infringe on national
sovereignty.*®

This ‘consensus’ seems to be slightly made its appearance after the effects of
the crisis, but it is still under question as argued in Part Il. More specifically, the ‘Great
Recession’ revealed that not only the social dimension of the EU was vague, but also
that the predominant economic integration was not able to absorb the multiple crisis in
the Eurozone. Crisis management brought severe austerity measures (Chapter 4), the
repercussions of which jeopardized the already fragile European Social State (Chapter
5) and led to discussions and actions concerning the ambivalent Future of Europe via
promotion of tools enhancing EU’s social dimension (Chapter 6). In the aftermath of
the crisis EU leaders seem to agree at the belief that achieving a ‘social triple A’ through
the European Pillar of Social Rights, aims at a higher level of social integration to bring
about a deeper and fairer economic union (Chapter 6.1). The perception that economic
measures alone are not enough to overcome the effects of the crisis opens a new
opportunity for seeing the importance of the social state within the European integration
process. In this direction, the possible synergies offered by the Council of Europe
(Chapter 6.3 and 6.4) and the adding value of the 2030 Agenda of the United Nations
(Chapter 6.2) might help. Europe’s social dimension is ever-changing, influenced by
personal choice, economic reality, global trends and political decisions. Economic and
social dimensions should be going hand in hand, since success requires cooperation.
A European Union that operates for its people should focus on fair and sustainable
employment and social policies across all European Union Member States and
inclusive European labour markets.

The final conclusion of this research is that is that a new perception on the

437 M. Bafaloukou, (2016). Kowovikdé Kpdrtoc: amd v entkovpikn, 6t puduiotiky Asttovpyio.
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Europe: A Dead End. What the Eurozone crisis is doing to Europe's social dimension, 1st ed.
Copenhagen: Djof Publishing, 133-159.
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existing relations between the Social State and market economy is necessary. Not only
in order to implement social fairness, but mainly aiming at securing and reinforcing the
market itself. A radical action that should reassure that European social state is valuable
to the EU’s future shall be the judicial enforcement, through ‘constitutional’
empowerment of the social rights.**® Social rights should have equal justiciability with
individual and political rights as well. At the same time, European social state should
be reformed in order to become a primitive component within the core of European
integration process, giving real meaning to the term “social market economy” as it
referred to the Treaties. The Agenda 2030 which underlines the relation between social
and economic dimension might be a useful tool for the EU. To this purpose, the
necessary instruments as well as the efficient method of application still remain to be
conceived. For instance, the EU should rethink the repartition of competences between
MS and the EU in the social field, even though this action could generate deep reforms
such as redefining the European budget.*° Furthermore, the implementation of the
European Public Service at the EU level and not merely at the MS level could prove to
be rather beneficial and productive. Strengthening the social dimension is a vital step
for a Europe active in the future.*** The new President of the European Commission
Ursula von der Leyen in her opening statement in the European Parliament Plenary
Session emphasized the need of enhancing the social dimension and combating the new
social risks.**2 A comprehensive review about the future of Social Europe is required:
all possible options should be examined to re-established reliability and confidence in

a common Europe and beyond, for the development of the European social state.

439 See among others, V. Fabbrizi, (2018). Do Social Rights Deserve a Special Constitutional Protection?
Jura Gentium, XV (1), 46-75. Retrieved from: http://www.juragentium.org; A. Ferrara, (2011).
Ferrajoli’s Argument for Structural Entrenchment, Res Publica, 17 (4), 377-

383; F. Michelman, (2015). Legitimacy, the Social Turn and Constitutional Review: What Political
Liberalism Suggests, Critical Quarterly for Legislation and Law, 3, 3-4.

449 The discussion on a joint Eurozone budget might eventually be a remedy in that direction. France and
Germany are describing it as a “major political breakthrough”. The budget would be linked to the EU
framework and be part of the next EU long-term budget — ready to enter into force by 2021.
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